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Preface

ARI Movement is celebrating its 18th anniversary in 2012. In this important year, we believe that we 
should devote our studies towards Constitutional Reform, one of the most significant topics for Turkey.

The 1982 constitution of Turkey, drafted at the aftermath of a coup, was amended countless times. Yet, 
together with the 2010 referendum, this constitution was criticized for lacking a general systematic 
structure and public legitimacy.

At the ARI movement, we believe that separation of powers and checks & balances are the most 
important elements of a real democracy and the strongest parts of Anglo-Saxon democracies. Therefore, 
we decided to create a study that would be the first of its kind in Turkey. This work will exhibit international 
examples of checks and balances with its theoretical and practical sides when applied to Turkey.

We would like to thank the German Marshal Fund and the Black Sea Trust for their support of our project. 
In addition, we also would like to thank GMF Director of Ankara Özgür Ünlühisarcikli for his special support 
in the development and execution of this project.

This booklet will illuminate discussions about the constitution in Turkey and we will use all means, 
including social media and others, to transmit our project to civil society, media, political and youth 
organizations.

Ural Aküzüm
ARI Hareketi
Chairman
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Checks and Balances 

Executive Summary
Ahmet Özcan

1. What is Separation of Powers?
•	  Separation of Powers is a constitutional model for the governance of a state in which 

state power is divided into branches, each with separate and independent areas of 
responsibility so that no branch holds the hegemonic status by usurping the powers of 
the other branches. The normal separation of state power is that of legislative, executive 
and judiciary powers. 

•	 The legislative power – which is vested in the legislature in the name of Assembly, 
Congress, or House of Commons and Lords – is the power that makes or unmakes laws, 
i.e. the power to pass, amend, and repeal laws.

•	 The executive power – which is vested in the government under the leadership of a 
president or a prime minister – is the power to execute laws. Its role is, therefore, to 
enforce, rather than to make or interpret, the law.

•	 The judicial power – which is vested in the judiciary through the courts – is the power to 
interpret and apply the law. In the classical scheme of Separation of Powers, a Higher or 
Supreme Court is granted the power to review the constitutionality of the legislation of 
the Parliament and the executive acts of the Government.

2.  What is the Difference between Mixed   
 Regime and Separation of Powers?

Separation of Powers as a constitutional doctrine is conventionally interpreted as being 
indebted to the Mixed Regimes of the Ancient Greek and the Republican Rome. There is, 
however, a fundamental difference between Separation of Powers – which is essentially a 
modern invention – and Mixed Regime. While the mixed regime is the combination, more than 
the division, of powers of different classes or estates through representing their interests in 
certain institutions, Separation of Powers is the division of Power by function. 

Mixed Regime is a form of government that integrates various elements of different social 
systems. Aristotle’s ideal regime Polity, for instance, is a midway, a combination of oligarchy 
(rule of the oligoi, i.e. the few) and democracy (rule of the demos, i.e. the people). It is democratic 
as it is the rule of the people for the people and oligarchic as it limits citizenship to men of 
virtue, intelligence, and property. Spartan constitution, in a similar vein, is a mixture of 
monarchic, aristocratic, and democratic elements, as two hereditary kings ruled the state in 
conjunction with gerosia (Senate) and ephorate (popularly elected Assembly). Similarly, the 
social forces of the Roman society – represented in various institutions from a number of 
assemblies to the Senate and the executive magistrates – checked and balanced each other 
without nullifying their effectiveness.

Separation of Powers must, therefore, be distinguished, from the mixed regime, as the 
latter results from an acknowledgment of rival claims to rule of different social groups or 
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classes and aims to mix and combine these partial claims “to achieve a better or truer whole.”1 
Thus, the Mixed Regime relies on a qualitative conception of power whereas Separation of 
Powers is built upon a modern quantitative conception of power.

3. Which Thinkers Proposed the Doctrine of   
 Separation of Powers?

 In the Ancient Greek, it was Aristotle who defended the mixed constitutions of the ancient 
city-states while his teacher, Plato, was in the pursuit of the philosopher king, i.e. the enlightened 
despot. For the mixed regime of the Republican Rome, Machiavelli was fascinated by the 
constitutional products of the internal struggle between patricians and plebeians and 
designated them as the very sources of liberty. Like Machiavelli, Montesquieu, too, believed 
that it was these institutional checks and balances, the interplay of clashing social forces that 
made the Roman Republic a moderate and balanced government conducive to liberty.

As opposed to Hobbes’s Leviathan, the mortal god whose sovereignty was indivisible and 
whose rights incommunicable and inseparable, Locke adds a third power to the original 
twofold Separation of Powers: Federative – the power dealing with foreign affairs. It was 
Montesquieu, however, who first developed the present separation between executive, 
legislative, and judicial powers. After 41 years later the publication of the Spirit of the Laws 
(1748), the General Will of Rousseau, the inalienable and indivisible sovereign, the soul judge 
of its own limits, would begin to operate without any restriction of the law. The result was 
terror. Finally, the Federalist Papers (1788), written to defend and popularize the American 
Constitution by its own founding fathers, introduced the system of Checks and Balances into 
modern constitutions.

4. Is Separation of Powers Conducive to Liberty, 
 Democracy, and Rule of Law?

James Madison, one of the founding fathers of the American Constitution, wrote in the 
famous Federalist Papers that

“no political truth is certainly of greater intrinsic value, or is stamped with the authority of more 
enlightened patrons of liberty” than the “maxim that the legislative, executive, and judiciary 
departments ought to be separate and distinct.”2  

The aim of separating the powers is twofold: It is, in its negative effect, a constitutional 
obstacle against oppression by government. Indeed, the union of these powers, their 
concentration in the same hands constituted the real threat to liberty. Charles Louis de 
Montesquieu – who was the first to introduce the threefold Separation of Powers as we know 
it today – wrote on the indispensible necessity of Separation of Powers for liberty:

“When legislative power is united with executive power in a single person or in a single body of 
magistracy, there is no liberty, because one can fear that the same monarch or senate that makes 
tyrannical laws will execute them tyrannically. Nor is there liberty if the power of judging is not 
separate from legislative power and from executive power. If it were joined to legislative power, the 

1 Harvey C. Mansfield, “Separation of Powers in the American Constitution”, in Bradford P. Wilson and Peter W. Schramm (eds.),  
 Separation of Powers and Good Government, Maryland: Rowman & Littlefield Publishers, 1994, p. 4.
2 James Madison, “Federalist No. 47”, in Alexander Hamilton, John Jay, and James Madison, The Federalist Papers, 1788 – 89,  

 Project Gutenberg, 10 July 2004, http://www.gutenberg.org/ebooks/18 (20.09.12)
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power over the life and liberty of the citizens would be arbitrary, for the judge would be the legislator. 
If it were joined to executive power, the judge could have the force of an oppressor.”3

The main critique of Separation of Powers, beginning with Woodrow Wilson, is that 
although it is an effective means against tyranny, Separation of Powers is also an obstacle to 
effective government.4 When the mechanism of Checks and Balances is introduced into the 
system of Separation of Powers, however, this critique becomes null and void. With the addition 
of Checks and Balances, therefore, Separation of Powers is a necessary means, in its positive 
sense, for effective government. It is, therefore, a brilliant modern constitutional innovation 
that makes the government more effective without letting it to be oppressive.

5. What are the Historical Turning Points of   
 Separation of Powers?

British Background:

Separation of Powers has a firm British background. The British constitutional history has 
begun by Magna Carta in 1215. The conventional interpretation of Magna Carta – i.e. the most 
powerful assertion of the popular liberties against tyranny and oppression as the Declaration 
of Independence – is, however, anachronistic and false. It was neither a champion of popular 
liberties nor a promoter of representative government in which taxation was bound to popular 
consent. Indeed, its addressee was exclusively the liber homo, i.e. the privileged, rather than 
the free, man. Through Magna Carta, the first document putting limits on the authority of the 
King, fundamental features of the feudal system passed into, thus shaped, our own modern 
constitutional system, including, most importantly, the concept of “the rule of law.” From the 
12th century onwards, the development of the British Parliament had begun until the16th and 
17th centuries when England would be shaped by a struggle of authority between the King 
and the Parliament that produced the monumental documents of the British constitutional 
history. All of the following historical turning points in the British constitutional history are 
correlated with the idea of Separation of Powers: the Petition of Rights (1628), Grand 
Remonstrance (1641), Habeas Corpus Act (1679), Bill of Rights (1689), and Act of Settlement 
(1701). At the end of this historical development, the Parliamentary authority was established 
without any doubt. The exclusion of the King from the legislative power and the restriction of 
his authority to the executive power meant that the King, executing the will of the legislature, 
has become a subordinate of the Parliament, and as the members of the latter would be 
elected, the King has become a subordinate of the will of the people.

American Background:

Regarding the American background of Separation of Powers, the American Constitution, 
which was drafted in 1787 and is still in effect after more than 200 years, thanks to its flexible 
but decisive structure, is structured according to the Separation of Powers model. Such an 
exclusive model of Separation of Powers – whose key element is Checks and Balances through 
which powers are not only separated, but also mixed and combined – is directly the result of 
the American Revolution that is the result of the certain historical turning points, from the 
Stamp Act (1765) and the Boston Tea Party (1773) to the monumental documents of the 
Revolution, i.e. Thomas Paine’s Common Sense (1776), the Declaration of Independence, and 
the Virginia Bill of Rights. (1776)

3  Montesquieu, the Spirit of the Laws, Anne M. Cohler et al. (trans.), Cambridge: Cambridge University Press, 1989, p. 157.
4 Wilson ve Schramm (eds.), “Preface”, s. vii.
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French Background:

Finally, for the French background of Separation of Powers, the transition from the Ancien 
Régime to the modern Republican periods through the French Revolution should be examined 
in the light of the monumental document, the Declaration of the Rights of Man and of the 
Citizen. (1789) In this document, one finds the contradictory coexistence of the notions of 
Separation of Powers and the General Will. With reference to the following catastrophes that 
the French society experienced, a declaration of the rights of man at the head of a Constitution 
could by no means ensures the effective enjoyment of the rights it enumerated. If a declaration 
of rights was not introduced within the framework of both a balanced and energetic 
constitutional regime, it poses no more than a “parchment barrier”, in Madisonian terms, to 
despotic rule. In other words, Separation of Powers and Checks and Balances are the primary 
means to guarantee the effective enjoyment of rule of law and democracy.

6. What is the Role of Checks and Balances in  
 Separation of Powers?

There are two different models of Separation of Powers: the exclusive and the mixed model. 
In the exclusive model of Separation of Powers, government is divided into three separately 
functioning departments or branches in such a manner that each branch is solely confined to 
its own function and, as a result, unable to infringe upon the functions of the other branches. 
The aim of constituting independent branches, being jealous to share their mutually exclusive 
functions, is to disperse powers to prevent their concentration, in the form of Hobbes’s 
Leviathan, in the same hands. The mixed model of Separation of Powers, on the contrary, aims 
to check power by power in such a manner that each branch should be allowed to perform 
certain duties originally assigned to the other branches. The mechanism of Checks and 
Balances, henceforth, comes into play only in the mixed model of Separation of Powers.

7. What are the Main Features of the Exclusive  
 Model of Separation of Powers?

In the exclusive model of Separation of Powers, government is divided into three separately 
functioning departments or branches – legislature for the function of lawmaking, executive for 
that of law enforcement, and judiciary for law interpretation – in such a manner that each 
branch is solely confined to its own function and, as a result, unable to infringe upon the 
functions of the other branches. The exclusive model of Separation of Powers is based on four 
main assumptions5

i. The powers and functions of government could, and should, be separated into distinct parts.

ii. The powers and functions of government are naturally separated into three distinct 
branches; i.e. legislative, executive, and judiciary.

iii. Each of these powers and functions of government should be enjoyed exclusively by 
distinct institutions and officials.

iv. The balance between the powers of government is reached as long as each branch 
performs its designated function and unable, if not unwilling, to intervene in the powers 
of the other branches.

5 Charles H. Sheldon, Essentials of the American Constitution, Colorado: Westview Press, 2002, pp. 65 – 66.
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Pure and Complete Separation of Powers

Here, the trade-off between liberty and effectiveness is actual and valid, as the raison d’être 
of the pure and complete Separation of Powers is to make government limited and difficult.

8. Kuvvetler Ayrılığının Karma Modelinde   
 Denetim ve Denge Nasıl Çalışır?

Separation of Powers, by its very title, understands Power as powers, categorized according 
to their general function. According to the Mixed Model of Separation of Powers – whose 
quintessence is the American Constitution – there are two fundamental ideas behind 
separating the powers: (i) that the powers of government, by their very nature, fall into three 
distinct categories; legislative, executive, and judicial, and (ii) only when the bulk, not all, of 
each type of power is assigned to a distinct institution, specifically structured to exercise the 
power in question6, then the good government could be assured.

The Mixed Separation of Powers

In the exclusive and simplistic model of Separation of Powers, each power is kept in 
isolation in its own branch to be protected from any infringement by the other powers. If 
power, by its very nature, encroaches, this isolationist protectionism, simply, could not work. 

Executive

Power

Judiciary Legislative

6 Joseph M. Bessette and Gary J. Schmitt, “Executive Power and the American Founding”, in Wilson and Schramm (eds.), p. 51.
7 Mansfield, p. 11.

Executive

Judiciary Legislative
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The powers must be given means of self-defense to ward of encroachment.7 Here, the 
constitutional solution that the mixed model of Separation of Powers brought about is 
checking power by power in such a manner that each branch should be allowed to perform 
certain duties originally assigned to the other branches: the executive will have some legislative 
and judicial functions, the legislative will have some executive functions, and so on.

9. What are the Advantages of Checks and   
 Balances?

 In comparison to the pure and complete model of Separation of Powers, the advantages 
of the mixed model – which combines as well as separate powers through constitutional 
Checks and Balances – are as follows:

i. Each branch will be better able to maintain its independence, as, for instance, in the case 
of the presidential veto, i.e. the legislative power of the executive, which ensures the 
independence of the executive vis-à-vis the legislature.8

ii. The legitimacy of the governing decisions will be guaranteed as no single power, 
institution, or faction would be able to establish a monopoly over the decision-making 
process. The executive’s need for the legislative’s vote of funds, or for its consent in the 
issues of appointments of officials, and in the ratification of war, peace, and treaties, 
ensures that decisions would be shared, thus legitimate, decisions.

iii. Shared governmental decisions are also supposed to be better decisions, as they require 
reconsideration of more than one branch. In the American constitutional system, for 
instance, the appointments of officers and judges – originally an executive function – is 
shared with the Senate to minimize the possibility of incompetent appointments.9 

Similarly, president’s veto power aims to prevent ill-conceived legislation.

iv. Shared governmental decisions are, finally, efficient decisions as they are easily 
implemented due to their legitimate and qualified nature.

10. What is the Role of Judiciary within   
 Separation of Powers?  

The Separation of Powers first emerged as a limited separation between the executive and 
the legislative branches. The judicial branch was introduced later with Montesquieu and it 
became the essential separation. Judiciary checks the other two powers in an exclusive way: It 
does not only measure the laws of the legislative and the actions of the executive against a 
preexisting standard, the Constitution or a law, but it does also interpret that standard, itself. 
Judiciary, therefore, monitors and ensures the working of Separation of Powers as it is 
envisioned in the Constitution. To repeat, it is the essential separation.

8 James W. Caesar, “ Doctrines of Presidential-Congressional Relations”, in Wilson and Schramm (eds.), p. 95.
9  Ibid, p. 95.
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11. How does Checks and Balances Work in the  
 American Constitution?

The American Constitution (1787) created a government of separated institutions – i.e. a 
bicameral Congress, the presidency, and the Supreme Court – that share powers. The document 
is obviously structured according to the model of Separation of Powers: Article I is on the 
Congress, Article II is on the presidency, and the Article III is on the judiciary. It entrusts the 
legislative power to the Congress – which is composed of a Senate and a House of 
Representatives, the executive power to the president, who hold his office during the term of 
four years, and the judicial power to one Supreme Court and to the inferior Courts.

Regarding the principle of Checks and Balances, the president – through his powers to 
report on the state of union, to recommend measures to Congress, and to use of the qualified 
veto – shares in the legislative power, and the Senate – through its authority to confirm the 
appointment of high-level executive officers and to ratify treaties – shares in the executive 
power. As the commander-in-chief, the president has extensive authority in the battlefield; in 
ordinary domestic matters, however, he was empowered only to execute the laws. The 
Congress, in this respect, may limit the presidential authority to seize private property even for 
purposes of national security. 

The principle of Separation of Powers may proceed in two different ways: In many cases, 
each institution can work on its own without a check, as, for instance, in his pardoning power, 
president is the sole authority.10 In other cases, however, when the concurrence or cooperation 
of more than one branch is needed for the accomplishment of the given objective, direct or 
indirect checks come into play. According to the Constitution, for instance, a president’s 
strategy requires a vote of funds by the Congress. In other cases, however, when the concurrence 
or cooperation of more than one branch is needed for the accomplishment of the given 
objective, direct or indirect checks come into play.

The Congress has authorized the president to employ armed forces in an efficient manner 
to defend the United States against insurrection or invasion. The determination of whether 
there is a case of emergency, however, remains ambiguous; as a number of presidents in the 
20th century have introduced US troops into hostile situations on which there appeared no 
immediate military threat to the country.11 In any case, according to the Constitution, as the 
authority to declare war rests with the Congress, in the cases of emergency, the president 
should act only to preserve the status quo until Congress is in a position to decide.

10 Ibid, p. 96.
11 For many examples in the crises of Korea, Vietnam, Grenada, Libya, and Mexico, see: David P. Currie, The Constitution of the  
 United States, Chicago: The University of Chicago Press, 1988, pp. 38 – 39.
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12. What is the History of Separation of Powers  
 in Turkey?

Late Ottoman Empire:

Although there had been a constitutional development in the Ottoman State structure 
from Sened-i İttifak (1808) to the first (1876) and the second (1908) constitutional periods, the 
list of rights, although extensive, did not constitutionally protect the rights it enumerated and 
rendered them effective, as there was no real Separation of Powers. Regarding the first 

Checks and Balances in the American Constitution

PRESIDENT

Judicial Check on the Executive

Executive Check on the Judiciary                                     

Judicial Check on the Legislative                                     

Legislative Check on the Executive

Executive Check on the Legislative

Legislative Check on the Judiciary

•	Upholds the 
Constitution: 

The power to declare 
the executive acts 
unconstitutional.

•	Appoints federal 
judges.

•	Can grant pardons. 
(federal offenders)

•	Overrides presidential veto.

•	Confirms executive 
appoint.

•	Ratifes treaties, declares 
war.

•	Removes the president by 
impeachment..

•	 -Appropriates money.

•	  Proposes and veto laws.

•	Calls for speacial sessions.

•	Makes appointments to 
federal posts.

•	Negociates foreign 
treaties.

•	

•	

•	

•	

•	

•	

•	

•	

•	

SUPREME COURT             CONGRESS

•	Upholds the Constitution
The Power to declare acts of 
Congress unconstitutional. 

•	 Creates lower federal courts.
•	 Removes judges by 

impeachment.
•	Overrules judical decisions.
•	Approves appointments of 

federal judges.

ARI kitap_10-ENG.indd   15 11/6/12   11:07 AM



16

constitutional period, launched by Kanun-i Esasi (1876), the first Ottoman Constitution, the 
executive and legislative branches were absolutely dependent on the Sultan and no 
independent judicial review was introduced to safeguard the Constitution, along with the 
rights it contained. In the second constitutional period, on the other hand, it is argued that 
despite the power of the parliament was firmly established, the executive branch was rendered 
responsible only to the legislative branch, and the rights and freedoms of the Ottoman people 
were highly extended, the ultimate authority of the Sultan was merely replaced by that of the 
Committee of Union and Progress. (CUP) After the revision of the Constitution, indeed, the 
parliament under the control of CUP would pass many laws to strengthen the central authority 
of the state and to restrict the individual and social freedoms.

Early Republican Period:

The first Constitution of the Republic of Turkey, the Constitution of 1921, the concentration 
of powers in the Assembly aimed to create, not an authoritarian government, but a strong and 
an efficient leadership for the struggle of independence of the country. It was, therefore, the 
result of a truly extraordinary situation in which the historical role of the Assembly, for that 
unique moment, was to unite and lead the national fight against the occupation of the imperial 
powers for the ultimate emancipation of the country and the state. For that matter, the 
Constitution of 1921 and its founder, the so-called First Assembly, was everything but 
authoritarian. Indeed, its central organizing principle was decentralization: For the self-
government of the provinces and districts, the Constitution provided a strong and autonomous 
model of local government endowed with an authority of jurisdiction. The Constitution of 
1921, in this respect, was the result of an Assembly that was, in its composition, more pluralist 
than any of its successors.

With the abolishment of the Sultanate (1922) and of the Caliphate (March 1924), and the 
establishment of the Republic (1923), a new constitution, a much more systematic document, 
was adopted on April 20, 1924 to determine the main features of the new state. It was founded 
by the so-called Second Assembly that was less plural in its composition and under the strict 
control of the leadership of Mustafa Kemal. In terms of Separation of Powers, the major 
weakness of the Constitution of 1924 was the lack of an independent judiciary endowed with 
a power to safeguard the constitution by measuring the constitutionality of the laws and acts 
of the Assembly. This essential lack had become more serious in the face of a powerful Assembly 
that embodied both the legislative and executive powers in itself. The individual and collective 
rights, which constituted an extensive list in the Constitution, therefore, had become null and 
void in practice. Even after the end of the twenty years of one-party dictatorship under the 
Republican People’s Party, the power of the new ruling Democrat Party between 1950 and 
1960 had gradually become authoritative itself, as the Constitution of 1924 provided neither 
judicial supervision nor a representative electoral system to check and balance the power of 
the ruling party. It will be the Constitution of 1961 that would introduce first the system of 
Checks and Balances into the constitutional system of Turkey.

13. How did the System of Checks and Balances  
 Operate in the Constitution of 1961 and  
 what are the Reasons of its Failure?

The salient political dilemma of the First Republic – which came to an end by the coup 
d’état of 1960 – was that the political party that obtained a majority in the Assembly would 
acquire, spontaneously, an absolute and unrestricted space and ability to maneuver. By a 
highly unrepresentative electoral system – which ensured, for the winning party, the majority 
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of the seats in the parliament – and the lack of any constitutional review on the executive and 
legislative powers that were held in conjunction by the ruling party, a parliamentary tyranny 
was, indeed, prescribed. Now, as the common anxiety of the founders of the new constitution 
was to prevent, at all costs, a monopoly of power by a single political party as that of the former 
Democrat Party, the whole logic behind the Constitution of 1961 was to check and balance the 
Assembly, and thus its dominant political party, by the powers of other political institutions. In 
order to establish such a system of institutional checks and balances, several constitutional 
measures were introduced: 

First of all, the legislative power vested in the Grand National Assembly (Article 5)12 was 
divided between two institutions: the National Assembly and the Senate of the Republic. 
(Article 63)13 The members of the Senate were to be elected by popular vote except a certain 
quota that was reserved for the appointments by the President. According to Article 92, for a 
draft law to have the force of the law, both of the assemblies had to ratify the law and the veto 
of the Senate for a draft law proposed by the National Assembly could only be rejected by the 
vote of a two-thirds majority of the latter.14 

Secondly, the Constitution of 1961 – which introduced a true Separation of Powers by 
vesting the executive power on the President and the Council of Ministers (Article 6) and the 
judicial power on independent courts (Article 7)15, founded, for the first time, an independent 
Supreme Constitutional Court to safeguard the supremacy of the Constitution by measuring 
the constitutionality of the acts of the executive and the laws of the legislative. (Article 145 – 152)16

Thirdly, the Constitution guaranteed, in addition to the independence of the judicial 
branch, the autonomy of the universities and of the mass media. The aim was, clearly, to disable 
the political power to encroach on the vital means of mass communication and education and 
to create additional sources of checks and balances through non-governmental organizations.

Fourthly, the Constitution provided a wide list of fundamental rights and liberties to such 
an extent that the aim of all the future constitutional amendments was nothing but to restrict 
these rights and undermine their effectiveness, as they would be interpreted too advanced 
and too large for the “idiosyncratic” characteristics of Turkey as an emerging democracy. 
Indeed, while the Constitution of 1982 would define the Republic of Turkey, in an ambiguous 
and suspicious tone, as a Republic “respectful to the human rights” (Article 2), the Constitution 
of 1961 formulated the Republic, in the same article, as the one that was “based on human 
rights.”17

Fifthly, in order to prevent for a single party to obtain an overwhelming majority in the 
parliament, the Constitution introduced the electoral system of proportional representation. 
The aim was to create a plural parliamentary system that was able to represent as much of the 
political spectrum as possible. In addition to the constitutional guarantees on individual and 
collective rights and liberties, thanks to this highly representative electoral system, the 
Constitution led, almost immediately, to an unprecedented and un-succeeded, vibrant and 
plural politic atmosphere. The shining, and the only example of its kind, in this respect, was the 
representation of a socialist party in the Assembly – which was the first of being outside the 
traditional Kemalist perspective: Workers’ Party of Turkey. (TIP) Although it was able to secure 
only a few numbers of seats in the parliament and never to be part of a coalition government, 

12 Türkiye Cumhuriyeti Anayasaları (The Constitutions of the Republic of Turkey), Adalet Bakanlığı (Ministry of Justice), December 
 2011, p. 13.
13 Ibid, p. 40.
14 Ibid, pp. 47 – 48.
15 Ibid, pp. 13 – 14.
16 Ibid, pp. 79 – 84.
17 Ibid, p. 12.
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the impact of TIP on the politics of Turkey was drastic. As Zürcher argued, TIP, by its very 
existence in the parliament, forced the mainstream political parties to clarify their ideological 
and political positions.18 TIP, which was the first political party that acknowledged the existence 
of Kurds by stating that “there live a Kurdish people in the East of Turkey”19, served as a political 
laboratory for the emerging radical left.

Last but not least, the Constitution of 1961 that ensured an unprecedented liberal political 
atmosphere formulated its own contradiction: the establishment of the National Security 
Council, along with an independent military judiciary. The National Security Council, in fact, 
was the least surprising result, in comparison to those explained above, of the 1961 Constitution 
that was the direct product of a coup d’état. The aim of the Constitution was to provide for the 
army a constitutional role according to which the duty of the National Security Council was to 
counsel the government both on the internal and external security issues. In the following 
twenty years, its role of consultation, and its ultimate penetration into the ordinary 
parliamentary politics, was extended to such a degree that the National Security Council had 
become, from time to time, the real and true center of power – which defined the very famous 
redlines20, hence the enemies and the others, of the state of Turkey.

Yet, the historical experience deriving from the Constitution of 1961 is invaluable. It was, on 
the one hand, a revolutionary document that not only enumerated the fundamental rights and 
freedoms, but also ensured their effective enjoyment by introducing a modern Separation of 
Powers. As a Constitution of a coup d’état, it was also, however, a contradictory document that 
assigned a constitutional role for the army after which the latter would be the center of power 
by reproducing its role as the guardian of the Republic. Most importantly, the failure of the 
Constitution of 1961 points out that for the establishment of a democratic government, 
constitutional provisions are, by themselves, useless unless they are supported by a democratic 
culture and embraced and internalized by society as a whole. 

As the Constitution of 1961 created a highly vibrant and intense political atmosphere, the 
army – which saw itself as the guardian of the Republic – intervened to curb the main 
democratic features of the Constitution. Eventually, by the Constitution of 1982 – which was 
the product of the coup d’état of 1980, the logic of Separation of Powers in the 1961 Constitution 
was totally eliminated. 

14. Is the System of Checks and Balances Absent 
 in the Constitution of 1982?

The aim of the Constitution of 1961 was to disperse power among various institutions so 
that the power of the executive, which was prevented to encroach on those of legislative and 
judiciary, were to be balanced and checked by those of other institutions. In contrast, the main 
objective of the Constitution of 1982 – which was the result of the decisive military intervention 
of 1980 – was to concentrate power in the hands of the executive that would be under the 
strict surveillance of the military through the National Security Council. It was as if the main 
fear of the Constitution of 1961, an overwhelmingly strong executive, turned into the sole 

18 Eric Jan Zürcher, Modernleşen Türkiye’nin Tarihi (Turkey: A Modern History), Istanbul: Iletişim Publications, 27th Edition, 2012, p. 358.
19 Mesut Yegen, Müstakbel Türk’ten Sözde Vatandaşa: Cumhuriyet ve Kürtler (The Republic and the Kurds), Istanbul: Iletişim  
 Publications, 2006, p. 166. As the TIP was banned after the military coup of 1971, the article in its manifestation on the Kurdish 
 question was presented as the evidence of its violation of the 59th article of the Law on Political Parties in which it is stated  
 that “political parties cannot allege the existence of minorities depending on national or religious cultural differences or   
 linguistic difference in the Turkish Republic.” Behice Boran, İki Açıdan Türkiye İşçi Partisi Davası (The Trial of Workers’ Party of  
 Turkey), Istanbul: Bilim Publications, 1975, p. 10.
20 After the 1980s, the two major enemies for the union and perpetuity of the Republic, as the National Security Council defined,
 were the Kurdish separatism and the political Islam.
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desire of the Constitution of 1982. While the ideal of the former was balance through a plural 
political system, that of the latter was, clearly, stability under an iron claw. It was in its fabric 
such an authoritarian constitution that the constitutional reforms of the following decades, 
which were initiated for the membership of the European Union, could not get rid of its anti-
democratic structure. The need for a totally new Constitution is now acknowledged by almost 
all of the political actors of Turkey. Moreover, the current discussion on the transition of the 
political system of Turkey from parliamentary to presidential democracy revolves around the 
establishment of a true Separation of Powers in which the members of the executive branch do 
not derive from, and thus do not rely on the confidence of, the parliament, i.e. the independence 
of the executive from the legislative. Whether a presidential system is introduced or not, the 
existent democratic culture both of the political and social realms of Turkey for its vital support 
for, and internalization of, a new Constitution – which should introduce a mixed model of 
Checks and Balances into the governmental system – is more mature and advanced now then 
it was ever before. 

15. Is Checks and Balances a Part of the   
 Constitutional System of the European   
 Union?

The constitutional experience of the European Union (EU), as a confederation that is 
composed of 27 member states, might best be described as a success in failure. The side of 
failure of the EU’s constitutional experience was to establish a constitution of the union that 
would have replaced the existent EU treaties with a single text, granted legal force to the 
Charter of Fundamental Rights, and expanded the decision-making method of qualified 
majority voting into policy areas that were previously determined by unanimity among 
member states. To constitute a constitution for the member states of the EU, the Treaty 
establishing a Constitution for Europe (TCE) was signed in Rome on 29 October 2004 by the 25 
member states and the European Parliament voted a resolution, albeit a legally non-binding 
one, in support of the Constitution by 500 votes in favor to 137 votes against. The problem – 
which was emerged in the process of ratification by the member states – was that France and 
Netherlands rejected the Constitution in the referendums respectively by 55% and 61% of the 
votes. Despite the fact that the results of the referendums that were held in Spain and 
Luxembourg were in favor of the Constitution respectively by 76% and 57%, the French and 
the Dutch “Non!” ended the given process in deadlock as all of the other member states – who 
promised to hold referendums for the Constitution – cancelled them. Now, the side of the 
success of the EU’s constitutional experience was that the Treaty of Lisbon – which was signed 
on 13 December 2007 and entered into force on 1 December 2009 – was created to replace the 
TCE. Although it was formulated as amendments to the existing EU treaties, the Treaty of 
Lisbon was composed of many of the changes that were originally placed in the TCE. Through 
this success in failure, the EU therefore acquired a revised structural mechanism with its unique 
and mixed institutional set-up.

The Treaty of Lisbon, first of all, provided a strengthened role for the European Parliament, 
one of the three main institutions involved in EU legislation, along with the Council of the 
European Union (“the Council”21) and the European Commission. The European Parliament has 
three main roles:

21  Note that the European Council and the Council of the European Union are two different institutional organs of the EU.
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•	 debating and passing Europeans laws with the Council,

•	 scrutinizing other EU institutions, primarily the European Commission,

•	 and debating and adopting the EU’s budget with the Council.22

The European Parliament, therefore, has not only legislative authorities, but also a certain 
kind of checking role of the European Commission that in turn holds both legislative and 
executive functions. By strengthening the European Parliament, The Lisbon Treaty aims to 
establish a more democratic and transparent structural mechanism, as the members of the 
Parliament were directly elected by EU voters every five years.23 In this respect, the Lisbon 
Treaty, first of all, strengthened the legislative authority of the European Parliament by 
increasing the range of policies covered by ordinary legislative procedure. By the “co-decision” 
structure established between the European Parliament that represents the population of the 
EU as a whole and the Council that represents national governments, the European Parliament 
is placed on an equal footing with the Council.24 Secondly, regarding the international treaties, 
according to the Lisbon Treaty, the permission of the European Parliament is required to allow 
new countries to join the EU.25 Thirdly, the Lisbon Treaty entitled the Parliament not only to 
adopt the union budget with the Council, but also to supervise and monitor how the budget 
is spent. Finally, the Parliament is entitled with new powers of checking and balancing the 
other EU institutions by its right to dissolve the European Commission, to reject a nominee or 
the entire slate of the Commission, to check the reports of the Commission, and to present its 
opinion on the agenda of the summits of the European Council.26

The Council of the European Union – which represents the governments of the individual 
member states of the union and in which the members share presidency in a rotating basis – is 
one of the three main institutions involved in EU legislation. The Council has six fundamental 
functions27:

•	 The Council has the legislative authority to pass EU laws along with the European 
Parliament.

•	 It has the supranational duty to coordinate the broad economic policies of the EU 
member states.

•	 It signs international treaties on behalf of the EU.

•	 It approves the EU budget along with the European Parliament.

•	 It serves as the main forum for the member states to develop and maintain a common 
foreign and security policy.28

•	 It has the intergovernmental duty to coordinate cooperation between courts and police 
forces of member states.

22 “European Parliament”, European Union (europa.eu), http://europa.eu/about-eu/institutions-bodies/european-parliament/ 

 index_en.htm, accessed on July 1, 2012.
23 Regarding the composition of the European Parliament, the number of MEPs for each country is roughly in proportion to its  

 population and MEPs are grouped by political affiliation, not by nationality. Ibid, accessed on July 1, 2012.
24 “Treaty of Lisbon”, European Union (europa.eu), http://europa.eu/lisbon_treaty/index_en.htm,  accessed on July 1, 2012.
25 “European Parliament”, accessed on July 1, 2012.
26 Ibid, accessed on July 1, 2012.
27 “The Council of European Union”, http://europa.eu/about-eu/institutions-bodies/council-eu/index_en.htm, accessed on July 1, 2012.
28 AB’nin ordusu olmadığı için, bazı üye ülkeler AB için, görevi insani kurtarma ve barış koruma operasyonları yapmak olan özel 
 askeri kuvvetler sağlamaktadır. A.g.e., 1 Temmuz, 2012.
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Decisions in the Council are taken by qualified majority as a general rule29, except in more 
sensitive issues, such as security, taxation, or foreign policy, in which every member state can 
veto a decision as unanimity is sought in those cases. As the Treaty of Lisbon aims to represent 
the dual legitimacy of the Union, the principle “double majority voting” will be in force from 
2014 onwards. According to this principle, a double majority will be achieved when a decision 
is taken by 55% of the Member States representing at least 65% of the Union’s population.30

The European Commission together with the European Parliament and the Council 
produce the policies and laws that apply in the EU. In principle, after the Commission proposes 
new laws, the Parliament and Council adopt them. The Commission and the member countries 
then implement these laws while the Commission ensures that they are properly applied and 
implemented.31 While the Commission is composed of 21 commissioners, one from each EU 
member state, the President of the Commission is nominated by the European Council that 
also appoints the commissioners in agreement with the President.32 The appointment of all 
commissioners, including the President, is subject to the approval of the European Parliament 
and they remain accountable to Parliament that holds the sole power to dismiss the 
Commission.33 The Commission has four main functions:

•	 The Commission proposes new laws to the Parliament and the Council.

•	 It manages the budget of the union, allocates funding and supervises how the funds are 
spent. A system of double checks is introduced into the institutional structure of EU, as 
the Commission is itself scrutinized by the European Parliament and its management of 
the budget by the Court of Auditors.

•	 Together with the Court of Justice, the Commission has the authority to enforce EU law by 
ensuring that each EU member state is applying EU law properly,

•	 In the international realm, the Commission acts on behalf of all EU countries as in the 
World Trade Organization.34

In the complex institutional structure of EU – by which each institution share powers and 
checks and balances each other – two other vital institutions are the Court of Justice that is 
entitled to uphold the European law and the Court of Auditors that checks the financing of the 
EU’s activities. Apart from these institutions, there are a number of interinstitutional bodies 
that play specialized roles, such as the European Ombudsman who investigates complaints 
about maladministration by EU institutions and bodies.35 In conclusion, the institutional 
structure of the EU provides a unique, highly complex, and mixed model of Separation of 
Powers in which checks and balances is the quintessential principle.

29 In general cases, the bigger a country’s population, the more votes it has, but in fact the numbers are weighted in favor of the 
 less populous countries. Ibid, accessed on July 1, 2012.
30 “Treaty of Lisbon”, accessed on July 1, 2012.
31 “EU Institutions and Other Bodies”, http://europa.eu/about-eu/institutions-bodies/index_en.htm, accessed on July 1, 2012.
32 “European Commission”, http://europa.eu/about-eu/institutions-bodies/european-commission/index_en.htm, accessed on  
 July 1, 2012.
33 Ibid, July 2, 2012.
34 Ibid, July 2, 2012.
35 “EU Institutions and Other Bodies”, accessed on July 2, 2012.
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Introduction
“The search for what is right is a search for the mean; for the law is the mean.” (Aristotle)

The solemn act of establishing, or restructuring, a constitution – which is supposed to favor 
good government that is balanced but competent, moderate but efficient, and accountable 
but energetic – is a daunting task. In structuring such a constitution, “whether Separation of 
Powers is an essential and necessary ingredient of good government?” and if so, “what are the 
subtleties of Separation of Powers?” are questions that need to be addressed constitutionally. 
After many attempts to revise the current constitution that was the product of the military 
intervention of 1980, Turkey now faces such a daunting task of establishing a totally new 
constitution. This study is an attempt to contribute into the current process of constitution 
making – which will hopefully end with a constitution that is expected to favor the government 
model that is both democratic and efficient. The principal contribution that this study aims to 
make, in this respect, is to demonstrate the indispensible significance of a mixed model of 
Separation of Powers – in which powers are not purely separated, hence, not mutually exclusive, 
but check and balance each other by compelling their corresponding institutions to share 
parts of their partners’ powers – for the institutional structure of Turkey’s prospective 
constitution. This emphasis on the structural significance of the role of Checks and Balances in 
the new constitution of Turkey derives from an analysis of constitutional law through a 
theoretical, historical, and comparative perspective.

I.
The first chapter analyzes both the theoretical origins and the historical development of 

the constitutional theory and practice of Separation of Powers. The first two parts of this 
chapter trace the theoretical origins of the theory of Separation of Powers in the Mixed Regimes 
of the Ancient Greek and of the Republican Rome. It is argued, on the one hand, that while the 
mixed regime is the combination, more than the division, of powers of different classes or 
estates through representing their interests in certain institutions, Separation of Powers is the 
division of Power by function. Such a fundamental difference between the Mixed Regime and 
Separation of Powers does not, however, blur and trivialize the significance of the former’s 
promise for latter’s role in the modern theory of constitutional design, i.e. the interplay of – 
thus both the conflict and compromise between – different social forces and balancing each 
against the others.

i.
For the analysis of the Mixed Regime of the Ancient Greece as the constitutional middle way, 

Aristotle’s Politics is compared with Plato’s the Republic. With his principle “the law is the medium”, 
Aristotle not only designated Polity as his ideal constitution as a mixture of the principles of 
monarchy, aristocracy, and democracy, but also defended the constitutional design of the Ancient 
Greek polis that relied on the ever-shifting balance between the social forces directly represented 
through the institutions of the assembly, the council, and the courts. Now, while Aristotle’s the 
Politics was the defense of the polis in decay, Plato’s the Republic was not only the celebration of 
its demise, but also a final punch for its ultimate knockout. As opposed to the degenerated forms 
of government in the Ancient Greece, in Plato’s perfect society, the truth is totalitarian; it is pure, 
not mixed, and it should descend from the philosopher king. Aristotle, a metic (foreigner) in 
Athens, brilliantly argued for the defense of the Greek polis and predicted how his teacher’s utopia 
would turn into a dystopia in the modern ages, as his ideal of unity gradually transformed into an 
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obsession for uniformity. Aristotle’s critique of his teacher has remained fundamental for the 
modern theory of constitutional law, as he strongly argued that since plurality was in the nature of 
state, harmony, rather than unity, and balance, instead of leveling, between its different parts 
should be sought. Although the city-state has fallen, its constitutional response to balance the 
turbulent nature of free politics with mixed-regime remains invaluable for the contemporary 
constitutional theory and practice of Separation of Powers.

ii. 
For the analysis of the Mixed Regime of the Republican Rome, Machiavelli’s Discourses on 

Livy (1517) is compared with Montesquieu’s Causes of the Greatness of the Romans and their 
Decline (1734). The conventional perspective on Rome puts the blame for its fall on the internal 
conflict between the warring factions of the Roman society. Machiavelli, on the contrary, read 
these internal struggles, not as the contradiction, but as the very source of the greatness and 
liberty of the Republican Rome. The social forces of the Roman society – represented in various 
institutions from a number of assemblies to the Senate and the executive magistrates – 
checked and balanced each other without nullifying their effectiveness. Like Machiavelli, 
Montesquieu believed that it was these institutional checks and balances, the interplay of 
clashing social forces that made the Roman Republic a moderate and balanced government 
conducive to liberty. The causes of the fall of Rome, therefore, should be sought, not in her 
condition of class struggles, but in the natural contradiction of any conquering power: Rome 
became too large and virtue declined. Her principle of eternal warfare led to her greatest glory, 
her glory, in turn, to her ultimate downfall and loss of her internal liberty forever. After all, the 
invaluable lesson emerging from the Roman experience for Montesquieu, the modern theorist 
of Separation of Powers, was that the problem of government was not ensuring a quite and 
orderly state, but to regulate internal conflicts, natural in any free republic, by balancing and 
checking power by power through maintaining their perpetual tension. The promise deriving 
from this perpetual tension was twofold: Mixed regime, on the one hand, ensured the 
legitimacy of governing decisions as they were made through a process in which no one 
interest predominated. It produced, on the other hand, effective governmental decisions, as 
they were acceptable to all participant parties; thus, they could be easily implemented and 
applied.

iii. 
In the third part of the first chapter, the modern origins of the theory of Separation of 

Powers are traced in the theoretical contributions of John Locke and Charles Louis de 
Montesquieu, as they were the first to introduce the threefold Separation of Powers, along with 
a right to revolution and limitations on governmental authority, to solve Thomas Hobbes’s 
dilemma: unchecked sovereign jeopardizes its own raison d’être; i.e. the security of individual. 
The theory of Separation of Powers is a modern phenomenon as the mixed regime relies on a 
qualitative conception of power whereas the practice and theory of Separation of Powers relies 
on a modern quantitative conception of power.

Hobbes’s Leviathan: Indivisible and Inalienable Sovereign: In the face of the destructive 
and bloody civil war in England, Hobbes wrote the Leviathan (1651), i.e. the mortal god whose 
soul was sovereignty and in the presence of whom the power and honor of his subjects 
vanished. Sovereign Power, for Hobbes, should be absolute and indivisible and the only 
alternative for the absolute sovereignty of the Leviathan is the state of nature in which “man is 
a wolf to his (fellow) men”. (“homo homoni lupus”) The Leviathan is better off. The Sovereign 
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Power is absolute and indivisible and his rights incommunicable and inseparable. The 
consequence of the Leviathan is the constitutional concentration of power in the same hand(s).

Locke’s Theory of Separation of Powers and the Prerogative: By the presupposition of a 
state of nature, Locke, just like Hobbes, aimed to nullify all claims to rule of existing parties that 
might justify a mixed regime. By their own consent, men moved from the state of nature to the 
Commonwealth, i.e. the Political or Civil Society, and the sovereign was established. Hobbes’s 
dilemma, however, was that the Leviathan, as it is absolute and unchecked, jeopardizes its own 
raison d’être, i.e. the security of individual. Only a limited government, granting the right of 
representation and revolution to its subjects, could ensure the effective enjoyment of natural 
rights in civil society. To limit the government, its powers should be separated, so that the 
sovereign power (legislature) would not be exempt from the laws it makes. In order to 
guarantee the effectiveness of the executive, however, Locke adds a third power to the original 
twofold Separation of Powers: Federative – the power dealing with foreign affairs. Although 
federative is conceptually different from the executive, they are placed in the same hands, as 
their exercise requires the whole force of society. Their conceptual distinctiveness, for Locke, 
derives from the fact that while laws can direct the exercise of the executive; the federative 
must be left to prudence. Locke denominates the required discretion in the federative power 
as prerogative – which refers, in the constitutional law, to the extraordinary powers of the 
executive crafted for extraordinary situations that do not admit of resolution by law.

Montesquieu’s Theory of Separation of Powers: Power Balanced by Power: It was 
Montesquieu’s the Spirit of the Laws (1748) that first developed the present separation 
between executive, legislative, and judicial powers. As in the Newtonian understanding of 
cosmos, liberty, in Montesquieu’s scheme of political society, could only be secured if power is 
balanced by power. This equilibrium among the three centers of power leads to moderation in 
government, and moderation, in turn, to liberty. Montesquieu’s original contribution to the 
theory of Separation of Powers, however, derives from his formulation of the less visible power, 
i.e. the judicial. According to Montesquieu, separation of judicial from legislative and executive 
is the essential separation, since while it has no will of its own, it is the power that hides power; 
hence the perfect example for the moderate government.

iv.  
In the fourth part of the first chapter, the British background of the constitutional theory 

and practice of Separation of Powers is analyzed. In this respect, first of all, the feudal origins of 
the modern theory of rule of law are examined with reference to Magna Carta. (1215) It is 
argued that the conventional interpretation of Magna Carta – i.e. the most powerful assertion 
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of the popular liberties against tyranny and oppression as the Declaration of Independence – is 
anachronistic and false. It was neither a champion of popular liberties nor a promoter of 
representative government in which taxation was bound to popular consent. Indeed, its 
addressee was exclusively the liber homo, i.e. the privileged, rather than the free, man. It is 
asserted, therefore, that through Magna Carta, the first document putting limits on the 
authority of the King, fundamental features of the feudal system passed into, thus shaped, our 
own modern constitutional system, including, most importantly, the concept of “the rule of 
law.” From the 12th century onwards, the development of the British Parliament had begun until 
the16th and 17th centuries when England would be shaped by a struggle of authority between 
the King and the Parliament that produced the monumental documents of the British 
constitutional history. All of the following historical turning points in the British constitutional 
history are analyzed within the perspective of Separation of Powers: the Petition of Rights 
(1628), Grand Remonstrance (1641), Habeas Corpus Act (1679), Bill of Rights (1689), and Act of 
Settlement (1701). At the end of this historical development, the Parliamentary authority was 
established without any doubt. The exclusion of the King from the legislative power and the 
restriction of his authority to the executive power meant that the King, executing the will of the 
legislature, has become a subordinate of the Parliament, and as the members of the latter 
would be elected, the King has become a subordinate of the will of the people.

v.  
In the fifth part of the first chapter, the American background of Separation of Powers is 

analyzed. The American Constitution, which was drafted in 1787 and is still in effect after more 
than 200 years, thanks to its flexible but decisive structure, is structured according to the 
Separation of Powers model. Such an exclusive model of Separation of Powers – whose key 
element is Checks and Balances through which powers are not only separated, but also mixed 
and combined – is directly the result of the American Revolution. The American background of 
Separation of Powers is, therefore, analyzed thoroughly from the historical turning points, such 
as the Stamp Act (1765) and the Boston Tea Party (1773), to the monumental documents of the 
Revolution, i.e. Thomas Paine’s Common Sense (1776), the Declaration of Independence, and 
the Virginia Bill of Rights. (1776)

vi. 
In the sixth and the final part of the first chapter, the French background of the Separation 

of Powers is analyzed. The analysis aims to solve the contradictory coexistence of the notions 
of Separation of Powers and the General Will in the monumental document of the Declaration 
of the Rights of Man and of the Citizen. (1789) In order to address this contradiction in the 
document constituting the soul of the French Revolution, in addition to an examination of 
Jean-Jacques Rousseau’s writings on Separation of Powers and the General Will, a critical and 
non-conventional historical reading of the Revolution is presented with reference to Edmund 
Burke and Alexis de Tocqueville. In conclusion, it is argued with reference to the founding 
fathers of the American Constitution that a declaration of the rights of man at the head of a 
Constitution could by no means ensures the effective enjoyment of the rights it enumerated. If 
a declaration of rights was not introduced within the framework of both a balanced and 
energetic constitutional regime, it poses no more than a “parchment barrier”, in Madisonian 
terms, to despotic rule.

ARI kitap_10-ENG.indd   25 11/6/12   11:07 AM



26

II.  
The second chapter analyzes the fundamental role of the notion of Checks and Balances in 

Separation of Powers. By studying the Federalist Papers (1788), written to defend and 
popularize the American Constitution (1787) by its own founding fathers, two different models 
of Separation of Powers are compared. In the exclusive model of Separation of Powers, 
government is divided into three separately functioning departments or branches in such a 
manner that each branch is solely confined to its own function and, as a result, unable to 
infringe upon the functions of the other branches. The aim of constituting independent 
branches, being jealous to share their mutually exclusive functions, is to disperse powers to 
prevent their concentration, in the form of Hobbes’s Leviathan, in the same hands. The mixed 
model of Separation of Powers, on the contrary, aims to check power by power in such a 
manner that each branch should be allowed to perform certain duties originally assigned to 
the other branches. The mechanism of Checks and Balances, henceforth, comes into play only 
in the mixed model of Separation of Powers. In comparison to the exclusive, the mixed model, 
it is argued, is better off in terms of legitimacy, efficiency, and autonomy of the individual 
branches.

III. 
The third chapter traces the notion of Separation of Powers, along with that of Checks and 

Balances, in the constitutional history of Turkey. The first part of this chapter, therefore, is 
assigned to the analysis of the process of constitutional development in the late Ottoman 
Empire. Although there had been a constitutional development in the Ottoman State structure 
from Sened-i İttifak to the first and the second constitutional periods, it is argued that the list 
of rights, although extensive, did not constitutionally protect the rights it enumerated and 
rendered them effective, as there was no real Separation of Powers. Regarding the first 
constitutional period, launched by Kanun-i Esasi, the first Ottoman Constitution, the executive 
and legislative branches were absolutely dependent on the Sultan and no independent judicial 
review was introduced to safeguard the Constitution, along with the rights it contained. In the 
second constitutional period, on the other hand, it is argued that despite the power of the 
parliament was firmly established, the executive branch was rendered responsible only to the 
legislative branch, and the rights and freedoms of the Ottoman people were highly extended, 
the ultimate authority of the Sultan was merely replaced by that of the Committee of Union 
and Progress. (CUP) After the revision of the Constitution, indeed, the parliament under the 
control of CUP would pass many laws to strengthen the central authority of the state and to 
restrict the individual and social freedoms.

i. 
In the second part of the third chapter, the constitutional history of modern Turkey is 

analyzed by a comparison of the four Constitutions of Turkey in addition to an examination of 
the constitutional reforms of the last decades. Regarding the Constitution of 1921, it is argued 
that the concentration of powers in the Assembly aimed to create, not an authoritarian 
government, but a strong and an efficient leadership for the struggle of independence of the 
country. It was, therefore, the result of a truly extraordinary situation in which the historical role 
of the Assembly, for that unique moment, was to unite and lead the national fight against the 
occupation of the imperial powers for the ultimate emancipation of the country and the state. 
For that matter, the Constitution of 1921 and its founder, the so-called First Assembly, was 
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everything but authoritarian. Indeed, its central organizing principle was decentralization: For 
the self-government of the provinces and districts, the Constitution provided a strong and 
autonomous model of local government endowed with an authority of jurisdiction. The 
Constitution of 1921, in this respect, was the result of an Assembly that was, in its composition, 
more pluralist than any of its successors.

ii.
With the abolishment of the Sultanate (1922) and of the Caliphate (March 1924), and the 

establishment of the Republic (1923), a new constitution, a much more systematic document, 
was adopted on April 20, 1924 to determine the main features of the new state. It was founded 
by the so-called Second Assembly that was less plural in its composition and under the strict 
control of the leadership of Mustafa Kemal. In terms of Separation of Powers, the major 
weakness of the Constitution of 1924 was the lack of an independent judiciary endowed with 
a power to safeguard the constitution by measuring the constitutionality of the laws and acts 
of the Assembly. This essential lack had become more serious in the face of a powerful Assembly 
that embodied both the legislative and executive powers in itself. The individual and collective 
rights, which constituted an extensive list in the Constitution, therefore, had become null and 
void in practice. Even after the end of the twenty years of one-party dictatorship under the 
Republican People’s Party, the power of the new ruling Democrat Party between 1950 and 
1960 had gradually become authoritative itself, as the Constitution of 1924 provided neither 
judicial supervision nor a representative electoral system to check and balance the power of 
the ruling party.

iii.
The salient political dilemma of the First Republic – which came to an end by the coup 

d’état of 1960 – was that the political party that obtained a majority in the Assembly would 
acquire, spontaneously, an absolute and unrestricted space and ability to maneuver. By a 
highly unrepresentative electoral system – which ensured, for the winning party, the majority 
of the seats in the parliament – and the lack of any constitutional review on the executive and 
legislative powers that were held in conjunction by the ruling party, a parliamentary tyranny 
was, indeed, prescribed. Now, as the common anxiety of the founders of the new constitution 
was to prevent, at all costs, a monopoly of power by a single political party as that of the former 
Democrat Party, the whole logic behind the Constitution of 1961 was to check and balance the 
Assembly, and thus its dominant political party, by the powers of other political institutions. As 
the Constitution of 1961 created a highly vibrant and intense political atmosphere, the army 
– which saw itself as the guardian of the Republic – intervened to curb the main democratic 
features of the Constitution. Yet, the historical experience deriving from the Constitution of 
1961 is invaluable. It was, on the one hand, a revolutionary document that not only enumerated 
the fundamental rights and freedoms, but also ensured their effective enjoyment by 
introducing a modern Separation of Powers. As a Constitution of a coup d’état, it was also, 
however, a contradictory document that assigned a constitutional role for the army after which 
the latter would be the center of power by reproducing its role as the guardian of the Republic. 
Most importantly, the failure of the Constitution of 1961 points out that for the establishment 
of a democratic government, constitutional provisions are, by themselves, useless unless they 
are supported by a democratic culture and embraced and internalized by society as a whole.
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iv.
The aim of the Constitution of 1961 was to disperse power among various institutions so 

that the power of the executive, which was prevented to encroach on those of legislative and 
judiciary, were to be balanced and checked by those of other institutions. In contrast, the main 
objective of the Constitution of 1982 – which was the result of the decisive military intervention 
of 1980 – was to concentrate power in the hands of the executive that would be under the 
strict surveillance of the military through the National Security Council. It was as if the main 
fear of the Constitution of 1961, an overwhelmingly strong executive, turned into the sole 
desire of the Constitution of 1982. While the ideal of the former was balance through a plural 
political system, that of the latter was, clearly, stability under an iron claw. It was in its fabric 
such an authoritarian constitution that the constitutional reforms of the following decades, 
which were initiated for the membership of the European Union, could not get rid of its anti-
democratic structure. The need for a totally new Constitution is now acknowledged by almost 
all of the political actors of Turkey. Moreover, the current discussion on the transition of the 
political system of Turkey from parliamentary to presidential democracy revolves around the 
establishment of a true Separation of Powers in which the members of the executive branch do 
not derive from, and thus do not relied on the confidence of, the parliament, i.e. the 
independence of the executive from the legislative. Whether a presidential system is introduced 
or not, it is strongly claimed that the existent democratic culture both of the political and social 
realms of Turkey for its vital support for, and internalization of, a new Constitution – which 
should introduce a mixed model of Checks and Balances into the governmental system – is 
more mature and advanced now then it was ever before.

IV.
The fourth and the final chapter is a comparison of various constitutions of the globe in 

terms of Separation of Powers and Checks and Balances. In this respect, the Anglo-Saxon 
constitutional tradition is analyzed by discussing the Constitutions of the United States, the 
United Kingdom, Australia and India. The American Constitution of 1787 is studied at length, as 
it presents the original constitutional model of Checks and Balances. In comparison to the 
American Constitution, the main question for the constitutional system of the United Kingdom 
is whether the latter presents a fusion, rather than a separation, of powers. In such a comparison, 
both the differences and the similarities between the American and the British constitutional 
systems are discussed. The constitutional model of Separation of Powers in the continental 
Europe, on the other hand, is analyzed by a brief examination of the French, German, and 
Italian Constitutions. The Hungarian and the Serbian Constitutions are also examined in order 
to represent the historical change in the Eastern Europe – which has recently come out of the 
highly centralized political structure of the communist era. Finally, the constitutional experience 
of the Republic of South Africa and of the European Union is analyzed as each represents an 
original experience for the notion of Separation of Powers. While an intertwined relationship 
between the executive and the legislative along with an autonomous judiciary and a 
decentralized administration characterize the Constitution of South Africa, the institutional 
structure of the EU provides a unique, highly complex, and mixed model of Separation of 
Powers in which checks and balances is the quintessential principle. 
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I. Separation of Powers in the   
 History of Constitutional Law

A. The Mixed Regime of the Ancient Greece
Tracing the origins of the modern theory of Separation of Powers to the writings on the 

philosophy of law in the Ancient Greece is the exposition and analysis of the fundamental 
difference between Separation of Powers and the dominant theory and practice of government 
in the Ancient Greece, i.e. the Mixed Regime. To get the heart of the topic in the very beginning, 
while the mixed regime is the combination, more than the division, of powers of different 
classes or estates through representing their interests in certain institutions, Separation of 
Powers is the division of Power by function. The fact that the mixed regime even as the division 
of Power by social class is still essentially different from the modern theory of Separation of 
Powers does not, however, blur and trivialize the significance of the former’s promise for the 
latter’s role in the modern theory of constitutional design, i.e. the interplay of – thus both the 
conflict and compromise between – different social forces and balancing each against the 
others. 

i. Aristotle and the Mixed Regime: “The Law is the Mean”

Above anything else, the Ancient Greek philosophy is the study of government; as the 
Ancient world was essentially the world of the polis, i.e. the city-states surrounded by walls of 
law. First and foremost, these city-states had different forms of government. In addition to his 
immense empirical collection of 170 constitutions in the Ancient Greece in his Constitutions of 
Athenians, Aristotle classified these various forms of government; imagined and real36, in his 
masterpiece the Politics whose main theme is politeia (constitution). The classifying principle 
of Aristotle’s analysis is the end of government, either as the common good or the ruler’s 
interest. The latters are the deviations of the formers:

Forms of Government in Aristotle’s the Politics37

For the Common Interest Hükümdarın Çıkarı için

Domination of One Person Krallık Tiranlık

Domination of Minority Aristocrasy Oligarşi

Domination of Majority Constitutional 
Government Democracy 

Among these six forms of government, only Polity, presented as the ideally best constitution 
in the Politics, sounds strange to our modern ears. It is a midway, a combination of oligarchy 
(rule of the oligoi, i.e. the few) and democracy (rule of the demos, i.e. the people). It is democratic 
as it is the rule of the people for the people and oligarchic as it limits citizenship to men of 
virtue, intelligence, and property. This crafty combination of aristocratic and democratic 
elements in the constitution from legislation and executive to judicial and administration is the 
mixed regime; i.e. the constitutional middle way; as the most integral principle of his philosophy 
is that virtue is the mean between two extremes;

“(…) the search for what is right is a search for the mean; for the law is the mean.”38

36 In the Politics, Aristotle studies the theoretical constitutions proposed by Plato’s the Republic, Plato’s the Laws, Phaleas of  
 Chalcedon, and Hippodamus of Miletus. Aristotle, the Politics, Book II, T. A. Sinclair (trans.), Middlesex: Penguin Classics, 1962, 
 pp. 55 – 83. The actual constitutions that Aristotle analyzed in the Politics were Spartan, Cretan, Athenian, and a non-Greek,  
 Carthaginian constitution. Ibid, Book II, pp. 83 – 100.
37 Ibid, p. 116.
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The constitutional arrangements of the polity aim to balance power by power, taming the 
power of the rich by the power of the poor and vice versa. Polity is the medium not only, 
however, on constitutional grounds, but also regarding the social dynamics it favors. It is the 
form of government where the middle class is the dominant social class and only those 
governments that operate through the middle class are the best, since it creates an additional 
balancing power, a check literally, on the two other permanent social forces, the rich and the 
poor: 

“those cities have every chance of being well-governed in which the middle class is large, 
stronger if possible than the other two together, or at any rate stronger than one of them. For the 
addition of its weight to either side will turn the balance and prevent the extravagances of the 
opposition.”39

Apart from Polity, his ideal constitution, Aristotle analyzes the respective virtues and vices 
of actual city-states with mixed constitutions, which were various mixtures of the principles of 
monarchy, aristocracy, and democracy. Sparta (Lacedaemonia) – based on a perpetual war 
between an armed, aristocratic minority and an enslaved rural majority (helots)40 – had a mixed 
constitutional design. Different social forces in the citizen minority were represented in a 
complex web of institutions in such a manner that Aristotle defined it as “a constitutional 
kingship”.41 Two hereditary kings, empowered to veto each other, ruled the state. They 
constituted the monarchic element in the constitution. In addition to their religious and 
militaristic authorities, kings shared the judicial power with the institutions of ephorate and 
gerosia; the former is the democratic and the latter is the aristocratic element in the constitution. 
Together with the two kings, ephorate, popularly elected from the bulk of the citizens, 
constituted the executive branch of the constitution, while gerosia (the senate) or the elder 
council the legislative branch. This mixture of monarchic, aristocratic, and democratic elements 
in the constitution did not necessarily lead to a government without any flaws42, but guaranteed 
the stability and maintenance of the constitution, since the exceptional43 through kingdom, 
the best through gerosia, and the people through ephorate had their say in and share of 
government. The Athenian democracy, on the other hand, depended on the ever-shifting 
balance between the social forces directly represented through the institutions of the assembly, 
the council, and the courts.

ii. Plato’s Philosopher King vs. Aristotle’s Defense  
 of the Polis

Aristotle is following the tradition of the Ancient Greek philosophy in the sense that the 
Politics is a quest for the best form of constitution. By distinguishing the best in ideal and the 
best in circumstances, however, Aristotle defended the mixed regime of the Ancient polis; 
although his was a desperate attempt, since the polis was a falling star. Now, while Aristotle’s 

38 Ibid, Book III, p. 144. Aristotle principle of the medium is reflected in the archaic and still-used Greek idiom; “Moderation is  
 best!” (“pan mêtron âriston”)
39 Ibid, Book IV, p. 173. Note that Aristotle takes for granted that middle class naturally tends towards the balance and neglects 
 the possibility of an alliance between the powerful side and the middle class; for which the most notorious example has been 
 the support of the German middle class for the Nazi neo-socialist party.
40 In the Spartan society, killing a helot was not a crime, but a regularly repeated ritual to remind the enslaved of his enslavement. J. S. 
 McClelland, “Ancient Greek Political Thought”, A History of Western Political Thought, London: Routledge, 1996, p. 15. Because  
 Sparta’s ideal was courage, rather than nobility, however, the exceptional sons of helots could become the Spartan citizens.
41 Aristotle, Book III, p. 135.
42 Spartan constitution had serious flaws, indeed. Aristotle wrote how such a powerful institution, the ephorate, had become  
 open to bribery. Aristotle, Book II, p. 87. Nonetheless, even the democratic lack of property-qualification for the ephors was  
 balanced by their one-year term of office.
43 One of the continuous questions of the Politics is “how to deal with exceptional men?” since, these men of excellence, the 
 permanent kings, are “gods among men” and “they are themselves law”. Ibid, Book III, p. 132. 
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the Politics was the defense of the polis in decay, Plato’s the Republic was not only the 
celebration of its demise, but also a final punch for its ultimate knockout.44 For Plato, all of the 
existent constitutions were degenerations of his ideal regime. In the following table, each is 
the degenerated form of its predecessor while Timarchy is the corrupted form of Plato’s perfect 
society.

Forms of Government in Plato’s the Republic45

Social Ideal Individual Ideal 

Timarşi Ambitious Arrogant, Greed

Oligarchy Money Ambition / Wealth Greedy, profit-seeking

Democracy Freedom Versatile Freedom, Without 
principle 

Tyranny Fear Guilty

It is almost certain that Plato had Sparta and Athens in his mind, respectively, for timarchy 
and democracy. As opposed to these imperfect regimes, in Plato’s perfect society, the truth is 
totalitarian; it is pure, not mixed, and it should descend from the philosopher king:

“There will be no end to the troubles of states, or indeed, humanity itself, till philosophers 
become kings in the world, or till those who we now call kings and rulers really and truly become 
philosophers, and political power and philosophy thus come into the same hands.”46

The political context of the political thought of Plato and Aristotle was the fall of the 
Ancient Greek city-state. For Plato, the trial and execution of Socrates in 399 B.C.47 demonstrated 
that the corrupt Athenian democracy was in midst of civil struggles, destined, eventually, to fall 
apart. Plato, a citizen of Athens, frustrated of the Athenian politics, denied democracy as “the 
government by propaganda, i.e. telling the right lie to the people”48, and began his stillborn 
quest for seeking a king to educate.49 Aristotle, a metic (foreigner) in Athens, brilliantly argued 
for the defense of the Greek polis and predicted how his teacher’s utopia would turn into a 
dystopia in the near future. As opposed to Socrates’ cry in the Republic “a state should be as 
much of a unity as possible!” Aristotle wrote how this ideal of unity gradually transformed into 
an obsession for uniformity:

“A state which becomes progressively more and more of a unity will cease to be a state at all. 
Plurality of numbers is natural in a state.”50

Since plurality was in the nature of state, harmony, rather than unity, and balance, instead 
of leveling, between its different parts should be sought. It is true that if he is not a sub-human 
or super-human,

“man is by nature a political animal; it is his nature to live in a state.”51

44 Note that the title of Plato’s the Republic is politeia (constitution) and it’s for displaying Plato’s ideal constitution. His second- 
 best state is formulated in the Laws. 
45 Plato, the Republic, “Part IX: Imperfect Societies”, H. D. P. Lee (trans.), Middlesex: Penguin Classics, 1955, pp. 312 – 369.
46 Ibid, “Part VII: The Philosopher Ruler”, p. 233.
47 BThe trial of Socrates was the peak of the social strife emerged from the conclusion of the Peloponnesian War (404 B.C) with  
 the defeat of the Athens and one-year endured Spartan oligarchy over the Athenians, i.e. the Thirty Tyrants. Instead of the  
 anachronistic reading of the trial of Socrates (399 B.C.) as the murder of the philosopher by the mob, one could read it 
 fruitfully in its very historical context as it happened just after the fall of the Thirty Tyrants, hence, as the conflict between the 
 polis (vita activa) in its demise and the philosopher (vita contemplativa) who disapproved it by his seclusion and thus  
 applauded the fall of “the degenerated”. In this light, compare: John Stuart Mill, On Liberty, New Haven and London: Yale  
 University Press, 2003, p. 93. (and) Hannah Arendt, The Human Condition, Chicago: University of Chicago Press, 1958, pp. 7 – 21.
48 Ibid, “Part IV: Guardians and Auxiliaries”, p. 156.
49 Plato, by the invitation of the king’s uncle, attempted, in vain, to make Dionysius II of Syracuse as the archetypal philosopher king.
50 Aristotle, Book II, p. 56. 
51 Ibid, Book I, p. 28.
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The conception of state (polis) in the Ancient Greek mind, however, was unique: For the 
Ancient Greeks, state was not a mere alliance for a regulated reproduction and exchange of 
goods and services; it was not for life (bioi) per se, but for good life.52 Good life refers to scholē; 
i.e. the intellectual, artistic, and cultured life, leading to “a pleasant happy existence”53 and this 
life could only be achieved through a political54 life in a permanent public space – the polis, 
including the institution of slavery. Polis was not a silent, orderly society; but a lively, naturally 
plural one in which tension was acknowledged as not only inevitable, but also necessary for 
the future of the city. Although the city-state has fallen, its constitutional response to balance 
the turbulent nature of free politics with mixed-regime remains invaluable for the contemporary 
constitutional theory and practice of Separation of Powers: Instead of a pure and perfect 
monarchy, aristocracy, or democracy – which are doomed to degenerate into tyranny, 
oligarchy, and ochlocracy (rule by the mob) – the mixed regime, composed of the opposing 
principles of monarchy, aristocracy, and democracy, cancelled out the worst tendencies of each.

B. The Mixed Regime of the Republican Rome
Among a plenty of studies on Rome, from the classic historical studies to the magnum 

opus of the masters of history and philosophy55, the works of Niccolò Machiavelli (especially 
Discourses on Livy – 151756) shine as presenting a fundamentally unconventional perspective 
on the rise and fall of Rome. Two hundred years later, Machiavelli’s footsteps would be followed 
by the study Causes of the Greatness of the Romans and their Decline (1734) of Charles Louis 
de Montesquieu who would be called as “the oracle of the theory of Separation of Powers” by 
James Madison, one of the founding fathers of the USA and its constitution.57

i. Machiavelli on the Republican Rome: “Tension is   
 Natural and Necessary in a Free Republic”

The conventional perspective on Rome puts the blame for its fall on the internal conflict 
between the warring factions of the Roman society. Machiavelli, on the contrary, read these 
internal struggles, not as the contradiction, but as the very source of the greatness and liberty 
of the Republican Rome:

“To me those who condemn the quarrels between the nobles and the plebs, seem to be 
caviling at the very things that were the primary cause of Rome’s retaining her freedom, and 
that they pay more attention to the noise and clamor resulting from such commotions than to 
what resulted from them, i.e. the good effects which they produced. Nor do they realize that in 
every republic there are two different dispositions, that of the populace and that of the upper class 
and that all legislation favorable to liberty is brought about by the clash between them.”58

52 Aristotle wrote on state “its purpose is not merely to provide a living, but to make a life worth while.” Ibid, Book III, p. 119.
53 Also for the essentiality of the term “leisure” in the Ancient Greece, see: Ibid, Book VIII, p. 302.
54 The Ancient Greek term “idiot” (“idiōtēs”) refers to those concerned solely private, as opposed to public, affairs. Arendt, in this 
 respect, developed her conception of freedom through inspiring from the Ancient Greek understanding of politics. See:  
 Arendt, “What is Freedom?”, in the Human Condition, pp. 143 – 171.
55 Among these, the writings of Polybius and Cicero on Rome, in favor of a mixed government, had a fundamental influence on 
 the modern theory of constitutional theory, including the political thought of Montesquieu and the Founding Fathers of the  
 American Revolution.
56 Note that the subject of the Prince is Princedoms, while that of the Discourses is Republics. Since republic, more than  
 monarchy, is conducive, for Machiavelli, for a constitutional order, it is not surprising to find his ideas on constitution and  
 mixed regime in the Discourses, rather than in the Prince.
57 James Madison, “Federalist No. 47”, in Alexander Hamilton, John Jay, and James Madison, The Federalist Papers, 1788 – 89,  
 Project Gutenberg, 10 July 2004, http://www.gutenberg.org/ebooks/18
58 Niccolò Machiavelli, The Discourses, London: Penguin Books, 2003, p. 113.
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Machiavelli’s argument for liberty emerging from disunion is striking for the simple reason 
that the Roman constitution, and the whole political structure of the Republican Rome, was, 
indeed, the result of the innovative tension between plebeians and patricians. The most 
concrete payoff of the never-ending internal conflict between people and nobles was, for 
Machiavelli, the establishment of the Plebian Tribunes that kept the Patricians in restraint and 
curbed their arrogance.59 The social forces of the Roman society – represented in various 
institutions from a number of assemblies to the Senate and the executive magistrates – 
checked and balanced each other without nullifying their effectiveness. Thus, the defining 
character of the Roman Republic – active and clashing roles of people and nobility in self-
government – led to the emergence of liberty; since the liberty of the whole depends on the 
liberty of its components. Machiavelli, in this respect, defines the Republican Rome as a full 
constitutional order, as opposed to the minimal constitutional order of the French Kingdom.

The French Kingdom, on the one hand, was a constitutional order. Contrary to the denial of 
the Ancien Régime as an arbitrary rule and to its infamous reconstruction as “the dark ages” by 
the historiography of the French Revolution, Machiavelli defines it as a constitutional order, 
residing on the balance between the King, nobility, and parlements, i.e. the regional legislative 
and judicial bodies in the Ancien Régime.60 Therefore, the French monarchical rule was 
moderate and limited, for Machiavelli, by long standing laws and ordinances that were under 
the protection of the parlements. The conduct of affairs in the Kingdom of France, Machiavelli 
wrote:

“is controlled by more laws and more institutions than it is in any other. These laws and these 
institutions are maintained by parlements, notably by that of Paris, and by it they are renovated 
whenever it takes action against a prince of this realm or in its judgments condemns the king.”61

It was, on the other hand, a minimal constitutional order: Rather than the presence of 
active and independent social forces of the Republican Rome, passivity of the people and 
dependency of the nobility on royal power characterized the French Kingdom. Instead of 
constitutional miracles emerging from the clash of social forces in the Republican Rome, one 
could find in France ancient laws and ordinances limiting the power of the King. According to 
Machiavelli, while the former was a full constitutional order with her aim of liberty (vivero 
libero), the latter, the law-abiding French monarchy, was a minimal constitutional order with its 
aim of mere security. (vivero sicuro):

“(…) the kingdom of France, in which people live in security simply because its kings are pledged 
to observe numerous laws on which the security of all their people depends. It was the intention of 
the founder of this state that its kings should do as they thought fit in regard to use of arms and to 
finance, but that in other respects they should act as the laws required.”62

The limited promise of the French constitutional monarchy, i.e. order and tranquility, 
necessitates a passive and impotent populace.63 This was the reason, for Machiavelli, why such 
a minimal constitutional order cannot afford to arm its populace, while an armed and active 
population was the very guardian of liberty and the major obstacle against tyranny in a 
Republic. The tension between the social forces within such a free population, Machiavelli wrote,

59 Ibid, p. 113.
60 Machiavelli’s unconventional perspective on the Ancien Régime as a constitutional order was not an insignificant   
 acknowledgment; more than three hundred years later, Alexis de Tocqueville would deny the French Revolution’s description 
 of the Ancien Régime as “the dark ages” and argue, famously, that the French Revolution had been completed before 1789.  
 See: Alexis de Tocqueville, The Old Régime and the French Revolution (1856), Stuart Gilbert (trans.), New York: Doubleday  
 Anchor Books, 1955.
61 Machiavelli, Discourses, pp. 389 – 390.
62 Ibid, pp. 155 – 157.
63 “Rome and Sparta remained for ages armed and free. The Swiss are at once the best armed and the freest people in the 
 world.” Niccolò Machiavelli, The Prince, New York: Pocket Books, 2004, p. 58.
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“should, therefore, be looked upon as an inconvenience which it is necessary to put up with in 
order to arrive at the greatness of Rome.”64

ii.  Montesquieu on the Republican Rome: A Historical  
 Introduction to Checks and Balances

By following the steps of Machiavelli, Montesquieu read the class war in the Roman society 
as its condition and strength, rather than its problem and weakness in his Causes of the 
Greatness of the Romans and their Decline (1734). For Montesquieu, endemic class struggles 
between the patricians and the plebeians was the very secret of the longevity of the Roman 
Republic; since the power of any party had been under constant surveillance and 
institutionalized check of the power of the other parties. It was a mixed regime in which 
annually elected councils represented the king, senate the aristocracy, and tribunes the people. 
Like Machiavelli, Montesquieu believed that it was these institutional checks and balances, the 
interplay of clashing social forces that made the Roman Republic a moderate and balanced 
government conducive to liberty. In the Spirit of the Laws, Montesquieu wrote:

“The constitutions of Rome and Athens were excellent. The decrees of the senate had the force 
of law for the space of a year, but did not become perpetual till they were ratified by the consent of 
the people.”65

Unlike Machiavelli, however, Montesquieu did not offer Rome as an ideal and defined her 
end as “virtue”, rather than “liberty”.66 The causes of the fall of Rome, therefore, should be 
sought, not in her condition of class struggles, but in the natural contradiction of any 
conquering power: Rome became too large and virtue declined.67 The constructive tension 
between social forces had transformed into a destructive clash of factions that was followed by 
civil wars, emperors, and eventually tyrants.68 In her internal structure, Rome was free as its 
constant internal divisions suggest.69 In her foreign policy, however, Rome was doomed to fall: 
Her principle of eternal warfare led to her greatest glory, her glory, in turn, to her ultimate 
downfall and loss of her internal liberty forever:

“So long as the people of Rome were corrupted by their tribunes only, on whom they could 
bestow nothing but their power, the senate could easily defend themselves, because they acted 
consistently and with one regular tenor; whereas the common people were continually shifting 
from the extremes of fury to the extremes of cowardice; but when they were enabled to invest their 
favorites with a formidable exterior authority, the whole wisdom of the senate was baffled, and the 
commonwealth was undone.”70 

After all, the invaluable lesson emerging from the Roman experience for Montesquieu, the 
modern theorist of Separation of Powers, was that the problem of government was not 
ensuring a quite and orderly state. On the contrary, Montesquieu wrote, 

64 Machiavelli, the Discourses, pp. 123 – 124.
65 Montesquieu, the Spirit of the Laws, Book II: “Of Laws Directly Derived from the Nature f Government”, Section 2: “Of the  
 Republican Government, and the Laws in Relation to Democracy”, Anne M. Cohler et al. (trans.), Cambridge: Cambridge  
 University Press, 1989.
66 McClelland, “Enlightenment and Government through Law: Montesquieu”, p. 328.
67 Ibid, p. 329.
68 In Montesquieu’s analysis, Roman army, the creator of the Roman glory, had become the instrument of her destruction. By   
 tremendous extension of her frontiers, Roman army had turned into a “Frankenstein’s monster” as the generals had become   
 too powerful, becoming candidates for future emperors and tyrants, and the need for a larger army adulterated the Roman   
 citizenship and its virtue. Roger B. Oake, “Montesquieu’s Analysis of Roman History”, Journal of the History of Ideas, Vol. 16, No. 1, 1955, p. 52.
69 For Montesquieu, a free government, by its very nature, was always in turmoil. Ibid, p. 57.
70 Montesquieu, “Considerations on the Causes of the Grandeur and Declension of the Roman Empire”, in T. Evans and W. Davis (eds.),  
 Complete Works of M. de Montesquieu, Vol. 3, Chapter IX: “Two Causes which Destroyed Rome”, London: 2003.
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“as a general rule, every time one sees everybody quite in a state calling itself a republic, one can 
be sure that there is no liberty in it.”71 

The rise and fall of Rome demonstrated that the problem of government was to regulate 
those internal conflicts, natural in any free republic, by balancing and checking power by 
power through maintaining their perpetual tension. The promise deriving from this perpetual 
tension was twofold: Mixed regime, on the one hand, ensured the legitimacy of governing 
decisions as they were made through a process in which no one interest predominated. It 
produced, on the other hand, effective governmental decisions as they were acceptable to all 
participant parties; thus, they could be easily implemented and applied.

C. From Concentration of Power  
 to Separation of Powers:  
 From Hobbes to Locke and   
 Montesquieu

Separation of Powers is a modern constitutional phenomenon, both as a political practice 
and theory. On the one hand, the common end of the modern theory of Separation of Powers 
and the archaic mixed regimes of the Ancient Greek and the Republican Rome is to balance 
and check power by power. Apart from this common end, however, mixed regime, by its very 
nature, acknowledges the claims to rule of several parties by combining their powers as well as 
separating them in certain governmental institutions. By acknowledging competing and 
partial claims to power, mixed regime, therefore, relies on a qualitative conception of power 
whereas the practice and theory of Separation of Powers relies on a modern quantitative 
conception of power.72 In other words, while the former is the combination of powers of 
different classes or estates through separating them in certain institutions, Separation of 
Powers is the division of Power by function. Before analyzing the emergence and development 
of Separation of Powers in the practical politics from the early to the late modern era, it is 
indispensible to study the theoretical contributions of John Locke and Charles Louis de 
Montesquieu, as they were the first to introduce the threefold Separation of Powers, along with 
a right to revolution and limitations on governmental authority, to solve Thomas Hobbes’s 
dilemma: unchecked sovereign jeopardizes its own raison d’être; i.e. the security of individual.

i. Hobbes’s Leviathan: Indivisible and Inalienable   
 Sovereign

In the face of the destructive and bloody civil war in England, Hobbes wrote the Leviathan 
(1651), i.e. the mortal god whose soul was sovereignty and in the presence of whom the power 
and honor of his subjects vanished. Sovereign Power, for Hobbes, should be absolute and 
indivisible and the only alternative for the absolute sovereignty of the Leviathan is the state of 
nature in which “man is a wolf to his (fellow) men”. (“homo homoni lupus”) The Leviathan is 
better off:

“the Soveraign Power, whether placed in One Man, as in Monarchy, or in one Assembly of men, as in 
Popular, and Aristocraticall Common-wealths, is as great, as possibly men can be imagined to make it. 

71 Oake, p. 52.
72 Terence Marshall, “Separation of Powers, Human Rights, and Constitutional Government: A Franco- American Dialogue at  
 the Time of the Revolution”, in Wilson and Schramm (eds.), p. 27.
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And though of so unlimited a Power, men may fancy many evill consequences, yet the consequences of 
the want of it, which is perpetuall warre of every man against his neighbor, are much worse.”73

The Sovereign Power is absolute and indivisible and his rights incommunicable and 
inseparable. The consequence of the Leviathan is the constitutional concentration of power in 
the same hand(s):

i. “The subjects cannot change the forme of government.”

ii. “Soveraign Power cannot be forfeited.”

iii. “No man can without injustice protest against the Institution of the Soveraign declared 
by the major part.”

iv. “The Soveraigns Actions cannot be justly accused by the Subject.”

v. “What so-ever the Soveraign doth, is un-punishable by the Subject.”

vi. “The Soveraign is judge of what is necessary for the Peace and Defence of his Subjects,”

vii. “And Judge of what Doctrines are fit to be taught them.”

viii. “The Right of making Rules, (…), as no other Subject can without injustice take it from him.”

ix. “To him also belongeth the Right of all Judicature and decision of Controversies,”

x. “And of making War, and Peace, as he shall think best,”

xi. “And of choosing all Counsellours, and Ministers, both of Peace, and Warre,”

xii. “And of Rewarding and Punishing,”

xiii. v“And of Honor and Order.” 

It makes no difference whether it is a commonwealth by institution, relying on a tacit 
Covenant, or a commonwealth by acquisition, the one acquired by force as did the Norman 
monarchy in England, the rights and consequences of Sovereignty are the same. Hobbes 
writes, even under the Conquest there lies the consent of the vanquished75, meaning that it 
doesn’t matter if it is a Covenant or Conquest, they were the subjects who, by their consent, 
constituted sovereignty for their own individual security.

ii. Locke’s Theory of Separation of Powers and the   
 Prerogative

As opposed to Leviathan, crafted by concentration of power, Separation of Powers, first, 
appeared in the 1640s as a twofold separation, a distinction between legislative and executive, 
as the latter included the judiciary.76 The idea behind separating the power of making the law 
from the power of executing and applying the law was simple, but decisive: “The one who 
makes the law could not apply it, and the one who applies the law could not change it.” As 
Harvey C. Mansfield wrote, Separation of Powers “had from its origin a republican bias”; since 
“executive” means carrying out the will of someone else, the executive power, the King in the 
British case, is, thus, reduced to a subordinate.77 Here, Locke and Montesquieu added a third 

73 Thomas Hobbes, Leviathan or the Matter, Forme, and Power of a Common Wealth Ecclesiastical and Civil, Middlesex: Penguin 
 Books, 1971, p. 260.
74 Ibid, pp. 229 – 235.
75 Ibid, pp. 255 – 256. Michel Foucault, in one his lectures, argued “it is this discourse and permanent civil war that Hobbes wards 
 off by making all wars and conquests depend upon a contract, and by thus rescuing the theory of the State.” Michel Foucault, 
 “Society Must Be Defended”: Lectures at the Collège de France (1975-76), David Macey (trans.), London: Penguin Books, 2004, p. 99.
76 Harvey C. Mansfield, “Separation of Powers in the American Constitution”, in Bradford P. Wilson and Peter W. Schramm (eds.),  
 Separation of Powers and Good Government, Maryland: Rowman & Littlefield Publishers, 1994, p. 4.
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power for the sake of the idea behind Separation of Powers, federative for the former and 
judicial for the latter.

Locke’s theory of sovereignty, in his Two Treatises of Government (1689), begins, as in 
Hobbes’s theory, from a pre-political state of nature, although, in this case, it is not like Hobbes’s 
perpetual state of warre. Locke rendered the natural rights of men – specifically the right to life, 
the right to freedom, and the right to property – effective in the state of nature; their enjoyment 
was, however, uncertain as they were constantly exposed to the invasion of others78; hence, the 
voluntary Compact and the emergence of political society. By the presupposition of a state of 
nature, Locke, just like Hobbes, aimed to nullify all claims to rule of existing parties that might 
justify a mixed regime. By their own consent, men moved from the state of nature to the 
Commonwealth, i.e. the Political or Civil Society, and the sovereign is established:

“For hereby he authorizes the Society, or which is all one, the Legislative thereof to make Laws 
for him as the publick good of the Society shall require; to the Execution whereof, his own assistance 
(as to his own Decrees) is due. And this puts Men out of a State of Nature into that of a Commonwealth, 
by setting up a Judge on Earth, with Authority to determine all the Controversies, and redress the 
Injuries, that may happen to any Member of the Commonwealth; which Judge is the Legislative, or 
Magistrates appointed by it.”79

Now, Hobbes’s dilemma was that the Leviathan, as it is absolute and unchecked, jeopardizes 
its own raison d’être, i.e. the security of individual. As opposed to Hobbes, therefore, Locke 
argues that the sovereign should not be absolute, the one concentrating “both Legislative and 
Executive Power in himself alone”.80 Only a limited government, granting the right of 
representation and revolution to its subjects, could ensure the effective enjoyment of natural 
rights in civil society.81 To limit the government, its powers should be separated, so that the 
sovereign power (legislature) would not be exempt from the laws it makes. In order to 
guarantee the effectiveness of the executive, however, Locke adds a third power to the original 
twofold Separation of Powers: Federative – the power dealing with foreign affairs. Although 
federative is conceptually different from the executive, they are placed in the same hands, as 
their exercise requires the whole force of society.  Their conceptual distinctiveness, for Locke, 
derives from the fact that while laws can direct the exercise of the executive; the federative 
must be left to prudence. Locke denominates the required discretion in the federative power 
as prerogative:

“Where the legislative and executive power are in distinct hands, as they are in all moderated 
monarchies and well-framed governments, there the good of the society requires that several 
things should be left to the discretion of him that has the executive power. (…) This power to act 
according to discretion, for the public good, without the prescription of law, and sometimes even 
against it, is that which is called prerogative.”82 

Prerogative refers, in the constitutional law, to the extraordinary powers of the executive 
crafted for extraordinary situations that do not admit of resolution by law. With the notion of 
“prerogative”, as Mansfield notes, Locke’s seemingly abstract constitutional doctrine makes a 
very practical appeal to the two sides of the Civil War in England; i.e. legislative supremacy for 
the Whigs and prerogative for the Tories.83 We should also note that although extraordinary 

77 According to Mansfield, Locke and Montesquieu cleansed the republican partisan animus in the theory of Separation of  
 Powers. Ibid, p. 9.
78 John Locke, Two Treatises of Government, “The Second Treatise of Government”, P. Laslett (ed.), Cambridge: Cambridge  
 University Press, 1988, p. 350.
79 Ibid, p. 325.
80 Ibid, p. 326.
81 Mansfield, p. 6.
82 Locke, Chapter XIV, p. 161.
83 Mansfield, p. 6. 
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powers have conventionally been interpreted as compatible with the rule of law, as the 
exception does not define the rule84, “extraordinary situation”, nonetheless, constitutes the soft 
belly of the conception of rule of law in the theory of constitutional law.85

iii. Montesquieu’s Theory of Separation of Powers:   
 Power Balanced by Power

James Madison, one of the founding fathers of the USA and its constitution, pointed at 
Montesquieu, not Locke, as the “oracle of the theory of Separation of Powers”. It was, indeed, 
Montesquieu’s the Spirit of the Laws (1748) that first developed the present separation between 
executive, legislative, and judicial powers. According to Montesquieu, the union of these powers, 
their concentration in the same hands constituted the real threat to liberty: 

“When legislative power is united with executive power in a single person or in a single body of 
magistracy, there is no liberty, because one can fear that the same monarch or senate that makes 
tyrannical laws will execute them tyrannically. Nor is there liberty if the power of judging is not separate 
from legislative power and from executive power. If it were joined to legislative power, the power over 
the life and liberty of the citizens would be arbitrary, for the judge would be the legislator. If it were 
joined to executive power, the judge could have the force of an oppressor.”86

In the Spirit of Laws, Montesquieu defines political liberty as the end of government, “that 
tranquility of spirit that comes from the opinion each has of his safety.”87 As in the Newtonian 
understanding of cosmos, liberty, in Montesquieu’s scheme of political society, could only be 
secured if power is balanced by power. This equilibrium among the three centers of power leads 
to moderation in government, and moderation, in turn, to liberty. 

Montesquieu’s original contribution to the theory of Separation of Powers, however, derives 
from his formulation of the less visible power, i.e. the judicial. According to Montesquieu, 
separation of judicial from legislative and executive is the essential separation, since while it has 
no will of its own, it is the power that hides power; hence the perfect example for the moderate 
government.88 The function of the legal aristocracy (noblesse de la robe), of which Montesquieu 
was himself a member, was exercising local jurisdiction and guarding the ancient constitution; as 
the French parlements in France and the House of Lords in Britain served as a kind of judicial 
review of royal edicts before they became law. Thus, this hereditary legal nobility had become a 
mediating power (pouvoirs intermédiaires) between the king and his subjects.89 The French 
Revolution, in its obsessive aim of destructing everything associated with the Ancien Régime and 
of recreating a new world from scratch, would abolish Montesquieu’s pouvoir intermédiaires in 
the name of legal equality. 

As Montesquieu formulated his theory of Separation of Powers, he had French and British 
monarchies of the early 18th century in his mind.90 To grasp fully the constitutional history of 
Separation of Powers, it is necessary to study, respectively, its British, American, and French 
background.

84 James W. Ceaser, “In Defense of Separation of Powers”, in Robert A. Goldwin and Art Kaufman (eds.), Separation of Powers –  
 Does It Still Work?, Washington D.C.: American Enterprise Institute for Public Policy Research, 1986, p. 176.
85 Carl Schmitt argued that “sovereign is he who decides on the exception.” Carl Schmitt, Political Theology: Four Chapters on  
 the Concept of Sovereignty, George Schwab (trans.), Massachusetts: The MIT Press, 1988, p. 5. Following Schmitt, Giorgio  
 Agamben studied sovereignty on the exception – which becomes the rule everywhere – where it appears naked as pure  
 violence without the veil of law. See: Giorgio Agamben, State of Exception, trans. Kevin Attell, Chicago and London: The  
 University of Chicago Press, 2005.
86 Montesquieu, the Spirit of Laws, p. 157.
87 Ibid, p. 157.
88 Mansfield, p. 8.
89 McClelland, p. 331.
90 Montesquieu travelled in England between 1729 and 1731. Ibid, p. 332. Thus, the Spirit of the Laws is also an examination of  
 the 18th century English government.
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D. The British Revolution: From the  
 Magna Carta to the Bill of Rights

i. Magna Carta (1215) and the Feudal Origins of  
 the Rule of Law

In the constitutional history, Magna Carta Libertatum (1215) has a sacred status. Its clauses 
depend on certain basic ideas and assumptions that have dominated the development of the 
Anglo-American political thought. Its conventional interpretation – i.e. the most powerful 
assertion of the popular liberties against tyranny and oppression as the Declaration of 
Independence – is, however, simply anachronistic and false. It was neither a champion of 
popular liberties, including even “the trial by jury”, nor a promoter of representative government 
in which taxation was bound to popular consent. It was a charter signed by the King and a 
small group of his barons securing the feudal privileges of the latters. Magna Carta, therefore, 
is an expression of feudal custom and its significance for the constitutional history derives from 
the simple fact that the feudal system embodied certain basic assumptions that were to outlive 
it by many centuries. In other words, through Magna Carta, the first document putting limits 
on the authority of the King, fundamental features of the feudal system passed into, thus 
shaped, our own modern constitutional system, including, most importantly, the concept of 
“the rule of law.” For the revolutionary Enlightenment’s reading of the feudal system as the rule 
of arbitrary government, rather than that of law, it is simply confusing that the modern 
conception of the rule of law is actually the ancient legacy of the feudal system. Here, Magna 
Carta played an essential role for the passing of this precious inheritance to the succeeding ages.

Magna Carta was the result of the struggle between the King John, John I (1199 – 1216), 
and a group of his barons. Both sides of the struggle viewed Magna Carta as a mere truce, in 
favor of the baronage, to give them time to prepare for war in the near future.91 The puzzle of 
the text for the modern eyes, therefore, is that how a truly great political document could 
spring from a highly personal and political mire. The puzzle, and the text itself, cannot be 
properly analyzed unless the gist of the struggle between the King and the feudal baronage is 
correctly grasped. 

In the early 13th century, the prices of agricultural products, and thus the income of the 
baronage that controlled agriculture, were on the rise while the King’s direct share of the rising 
income from the land was nothing but small. Sidney Painter writes,

“John spent his entire reign in trying various ways to get his share of the country’s growing 
income and these efforts led directly to Magna Carta.”92

Against John’s innovations of new ways of taxation, in the form of scutage or “aid”, to take 
his share of the growth of wealth, barons aimed to fix and guarantee the right to dictate to the 
Crown in matters of government. This right could, and would, be realized through the Curia 
Regis, the King’s council, united in itself the executive, legislative, and judicial powers of 
government. As the feudal world was a contractual world, the feudal principle dictated that a 
vassal should give “aid and counsel” to his lord.93 The King, instead of being an absolute ruler 
over his subjects, was a lord himself; notwithstanding he was the paramount lord of the lords. 
Curia Regis, therefore, was the direct result of the feudal duty of the vassal to give aid and 
counsel to his lord on fixed occasions. Now, Curia Regis was consisted of two main elements: 
barons, who sat there by the virtue of their rights, and King’s officials and ministers, who were 
present by the virtue of King’s command.94 As the second, bureaucratic, element acquired the 

91 Sidney Painter, “Magna Carta”, The American Historical Review, Vol. 53, No. 1, 1947, p. 42.
92 Painter continues, “The details of Magna Carta are largely a commentary on John’s methods of raising money.” Painter, p. 43.
93 William A. Stuart, “The Constitutional Clauses of Magna Carta”, Virginia Law Review, Vol. 2, No. 8, 1915, p. 567.
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upper hand in the Curia Regis to maintain the power of the Crown above that of baronage, the 
aristocratic element had to struggle to secure and extend its right to control the membership 
of the Curia Regis. As William A. Stuart notes, “Magna Carta marks only the first skirmish of this 
battle.”95

Magna Carta, therefore, was a conservative text, as it was a reinstatement of the feudal 
custom. Its addressee, in this respect, was the liber homo, i.e. the privileged, rather than the 
free, man. As a liber homo is a person who possessed a libertas, or special privilege96, the text 
limited the authority of the King only with respect to, and in favor of, the privileged. The famous 
Clause 12, so-called “no taxation without consent”, should be read with this feudal background 
in mind:

“No scutage not aid shall be imposed on our kingdom, unless by common counsel of our 
kingdom (…)”97

While scutage (scutagium) refers to a sum paid by a liber homo in commutation of the 
military service that he owed to the Crown, “aid” (auxilium) designates the contribution in 
money from a feudal vassal to his lord in certain pre-determined occasions of uncommon 
necessity.98 In other words, the Clause 12 applies only to the feudal vassals of the kingdom.99 As 
John I misused these feudal principles in order to raise his income, the Clause 12 states that the 
King shall exact no scutage or “aid” without the common counsel of the kingdom, in Latin, 
without the consent of commune consilium regni. The Clause 14 clearly explicates the meaning, 
and even enumerates the legitimate members, of the consilium that has been misread as the 
organ of popular representation.100 The objective of the meeting of the consilium was to 
consent to the imposition of scutages and “aids” and only those who were taxed by the 
consilium had the right to attend it. Thus, the intention of Magna Carta was not to provide 
popular representation, rather consilium resembles to the House of Lords in which members 
sat by their rights and represented no one but themselves.101 Then, “no taxation without 
representation” would be the motto of the Declarations of Rights of the 18th century, but it was 
certainly not that of the Magna Carta of the 13th.

Similarly, the Clauses 39 and 40 have been conventionally read, as they are equivalent to 
the modern constitutional principles of, respectively, “trial by jury” and “non-purchasable 
judicial decision”.102 Regarding the Clause 39, first of all, judicial protection was given only to 
the liber homo, to the class that needed protection least of all as its being best able to protect 
itself:103

“No freemen shall be taken or imprisoned or disseised or exiled or in any way destroyed, nor will 
we go upon him nor send upon him, except by the lawful judgment of his peers or by the law of the 
land.”104

The Clause 39, by referring to peers, states that a liber homo could be trialed in a court, 
(only) if it is composed of his feudal equals. This reference to the peers derives from the 

94 Ibid, p. 567.
95 Ibid, p. 568.
96 There were some 18.000 liberi homines out of a total of about 300.000 men. Ibid, p. 572.
97 The Magna Carta, 1215, Project Gutenberg, 2 January 2003, http://www.gutenberg.org/ebooks/10000
98 Stuart, pp. 576 – 577.
99 When Magna Carta was reissued in 1216, the Clause 12 would be omitted altogether, since it became redundant, as John was 
 dead and the baronage had the undisputed control.
100 The Magna Carta.
101 Stuart, p. 579.
102 The Magna Carta.
103 Stuart also notes that “jurors” referred to chosen witnesses, rather than judges. Stuart, p. 573.
104 The Magna Carta.
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aforementioned struggle between the aristocracy and the King’s bureaucracy, however this 
time, on the judicial power. This point can be best clarified with the Clause 40:

“To no one will we sell, to no one will we refuse or delay, right or justice.”105

This clause has been conventionally read as equivalent to the modern constitutional 
principle of “equality before the law”. What was at stake in the Clauses 39 and 40, however, was 
the baronage’s relative victory over the control of the judicial power. The judicial power, which 
had been applied locally by the baronage, was passed to the royal courts through itinerant 
judges in the reign of Henry II and the Clause 40 aimed to cut off the fees of the royal courts in 
the land cases.106

Although originally a baronial document, Magna Carta is still fundamental for the 
development of the British Constitution. Indeed, thanks to its very feudal nature, Magna Carta 
is the initiation of the rule of law. The contractual relationship between the lord and the vassal 
– which constituted the gist of the feudal order – necessitated that the lord was bound by the 
contract; thus, he could neither be arbitrary nor absolute, but was bound to feudal custom. In 
a similar vein, King was bound by the contractual law. It is because of this that in the 13th and 
14th centuries, when most of the specific clauses of Magna Carta had become obsolete, it was 
reissued thirty times more in order to ensure Kings’ subservience to law.107 Even against a 
possible violation of the law by the King, Magna Carta, through the Clause 61, legalizes revolt 
against the King with reference to the vassals’ right to revolt in the case of the violation of the 
contract by their lord.108

From the 12th century onwards, the development of the British Parliament had begun. 
Curia Regis, derived originally from the feudal contractual relationship between the lord and 
his vassals, was the general organ of government embodied, without distinction, legislative, 
judicial, and conciliar powers. As the King, who needed financial resources to strengthen his 
central authority, had to legitimize new taxes, he, himself, extended the social base of Curia 
Regis, called after a time Magnum Concilium109, as an advisory council to the Crown. In the 
reign of Henry III (1207 – 1272), the Concilium was named as “the Parliament” in 1254.110 By the 
end of the 13th century, parliament approval was necessary for the King to impose new taxes.111  
In the first half of the 14th century, when the Church decided not to send representatives to the 
Parliament so as to be relived from the tax duty, the Parliament was divided into two houses: 
The House of Lords, which was composed of feudal lords and religious functionaries, and the 
House of Commons, which was consisted of the town representatives along with the Knights.112  
In the 15th century, the Parliament shared the law-making power with the king as draft laws 
prepared in cooperation of the Houses of Lords and of Commons would become law by the 
approval of the King. The legislative power of the Parliament, however, was highly limited as 
the King had an absolute veto power on draft laws, he had the authority to prevent the 
application of the law in certain cases, and the draft laws applied only to the judicial realm 
outside the superior authority of the King.113 Thus, the following 16th and 17th centuries of 
England would be shaped by a struggle of authority between the King and the Parliament that 
produced the monumental documents of the British constitutional history: the Petition of 

105 Ibid.
106 Stuart, pp. 571 – 572.
107 Painter, p. 46.
108 The Magna Carta.
109 George Burton Adams, “The Descendants of the Curia Regis”, The American Historical Review, Vol. 13, No. 1, 1907, p. 14.
110 Devrimler ve Karşı Devrimler Tarihi Ansiklopedisi (Encyclopedia of Revolutions and Counter Revolutions), “Cromwell’in İngiliz 
 Devrimi” (“The English Revolution of Cromwell), Ercan Arıklı (ed.), Istanbul: Gelişim Publications, 1975, p. 726.
111 Cemal Bali Akal et al., Historical Developments of Human Rights, Istanbul: Social Participation and Development Foundation 
 (EU), 2003, p. 23.
112 Ibid, p. 23.
113 Ibid, p. 23.
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Rights (1628), Grand Remonstrance (1641), Habeas Corpus Act (1679), Bill of Rights (1689), and 
Act of Settlement (1701).

ii. The Petition of Rights (1628) and the Grand    
 Remonstrance (1641)

King Charles I, desperately in need of the parliamentary support to continue the war – 
Thirty Years’ War (1618 – 1648) – was trapped to sign the Petition of Rights on 7 June, 1628 that 
was drafted cooperatively by the Houses of Lords and of Commons. The Petition of Rights was 
a reinstatement of the Magna Carta in content as it protects the life and property of those, who 
were called “free Englishmen”, by prohibiting arbitrary acts and transactions of the King. By 
reminding to the King “your subjects have inherited this freedom”, the Petition of Rights 
prohibited all forms of taxation without the consent of the Parliament and imprisonment 
unless upon a specific charge of a natural judge in accordance with the law.114 

In 1629, however, Charles I dissolved the Parliament and governed, in a tyrannical manner, 
for eleven years without its aid. As the struggle between Charles I and the Parliament escalated 
further, the Parliament presented a list of grievances to the King, called the Grand Remonstrance, 
in 1641. According to the document, the Parliament would meet in an orderly manner without 
the requirement of an invitation of the King and the King could not dissolve the Parliament 
without its own consent.115 As it grants the Parliament the permanent status of a partner of 
power, the Grand Remonstrance was not acceptable to Charles I who was determined to 
maintain his absolute power. The unyielding attitude of the King led England to a civil war 
between 1642 and 1651 and the Civil War ended with the victory of Parliamentarians against 
the Royalists. After the beheading of Charles I and the exile of his son, Charles II, the English 
monarchy was replaced with, first, the Commonwealth of England (1649 – 1653), and then a 
Protectorate (1653 – 1659) under Oliver Cromwell’s personal rule.116 As the country was torn 
apart by republican experiments, military tyranny, and Puritanism, Charles II, the heir of the 
executed King, was invited to London in May 1660 by the Parliament, itself117; the attachment 
of “the free Englishmen” to their ancient liberties, however, was still firm.

iii.  The Habeas Corpus Act (1679), the Bill of Rights (1688), 
 and the Act of Settlement (1701)

Charles II, aiming to establish good relations with the Parliament, signed the Habeas 
Corpus Act in 1679. The act was on individual security as it ensured the force of the ancient writ 
of Habeas Corpus (“let your body be yours”). The document, in this respect, aimed to establish 
lawful judgment and to prevent arbitrary arrest, imprisonment, and death penalty.118 The writ 
of Habeas Corpus, thus, enabled the judiciary to call into question acts of the executive and 
discharge persons unlawfully detained except in extraordinary situations.119 

As opposed to Charles II, his successor, James II aimed to restore the absolute monarchy by 
taking his firm stand against the Parliament. As he was seen in England as a pro-Catholic, the 
tension between the King and the Parliament escalated when James II produced a Catholic 
114 Ibid, p. 24.
115 Ibid, p. 24.
116 Larousse Encyclopedia of Modern History, Marcel Dunan (ed.), Middlesex: Hamlyn Publishing Group Limited, 1981, pp. 97 – 99.
117 Ibid, p. 99.
118 Both in the American Constitution and the French Declaration of the Rights of the Man and of the Citizen, the Habeas Corpus right  
 was recognized as a basic individual right. Akal et al., p. 25.
119 Clarence C. Crawford, “The Suspension of the Habeas Corpus Act and the Revolution of 1688”, The English Historical Review, Vol. 30, 

 No. 120, 1915, p. 615.120 Dunan (ed.), p. 124.
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heir, thus the Parliament invited William of Orange – along with her wife, the daughter of James 
II, Mary II – to England “to defend Protestantism and liberty.”120 This time, however, the revolution 
was brief and bloodless. One year later the Glorious Revolution of 1688, William and Mary 
signed the Bill of Rights. Apart from the articles ensuring the rights and liberties of individuals, 
the document ensured without any doubt that Parliament’s superior authority was undisputed. 

As the change of the rulers clearly demonstrated, first of all, the power of the monarchs 
were derived, not from their hereditary Divine Right, but directly from the will of the people, 
hence from the Parliament. The document, moreover, changed the status of Parliament from 
consultancy to legislation, as it has become the sole authority to make laws and to impose 
taxes.121 The King was to implement the laws and he had no authority to cease the execution of 
the laws without the approval of the Parliament.122 The exclusion of the King from the legislative 
power and the restriction of his authority to the executive power meant that the King, executing 
the will of the legislature, has become a subordinate of the Parliament, and as the members of 
the latter would be elected, the King has become a subordinate of the will of the people. By the 
Act of Settlement in 1701, finally, the King’s authority to declare war was abolished and the 
authority of the King, who could no longer even leave England without the approval of the 
Parliament, has become nothing but symbolic.

E. The American Revolution: From the Stamp  
 Act to the Declaration of Independence

The American Constitution was drafted in 1787. It is a short, basic document, consisted 
only of seven articles and twenty-six amendments. It is short and basic, however, in their 
strongest senses. It is still in effect after more than 200 years, thanks to its flexible but decisive 
structure. Its articles and amendments constitute the fundamental columns of the government 
in the United States and Federalism and Separation of Powers are the two central organizing 
principles of the constitution. The text itself, indeed, is structured according to the Separation 
of Powers model. It is a distinctive model, moreover, whose key element is Checks and Balances 
through which powers are not only separated, but also mixed and combined. Now, in order to 
appreciate the reasons of the centrality and longevity of a unique form of Separation of Powers 
in the American political system, it is inescapable to grasp the main motives behind the 
American Revolution itself.

The American Revolution was fought not against the French colonizers or against the 
Native Americans whose threats had already been eliminated before the revolution. Nor was it 
carried out against a feudal structure, as Tocqueville wrote: 

“The great advantage of the Americans is to have come to democracy without having to 
endure democratic revolution and to have been born equal rather than become so.” 

It was fought, in its own discourse, against “the tyrannical king” of England, George III – “the 
King who lost America”. The colonial competition between England and France and territorial 
and hegemonic struggles among their allies – primarily Prussia, Austria, and Russia – led to a 
global war in 1756, i.e. the Seven Years’ War. By the end of the Seven Years’ War in 1763 in favor 
of England and its allies, England ended up as the dominant colonial power and excluded 
other colonial powers, especially France, from her realms of interest, most importantly from 
India and Northern America. 

121 Bill of Rights, 1689, Constitution Society, 2011/11/4, http://www.constitution.org/eng/eng_bor.htm
122 The Bill of Rights also ensured that the existence of a permanent army under the leadership of the King in times of peace was 
 subject to the Parliament’s approval. Ibid.
123 Alexis de Tocqueville, Democracy in America (1835, 1840), Arthur Goldhammer (trans.), New York: The Library of America,  
 2004, p. 589.

ARI kitap_10-ENG.indd   43 11/6/12   11:07 AM



44

i. The Stamp Act (1765) and the Boston Tea Party (1773)

As her authority was now unrivalled, England sought to put the financial burden of the war 
on her colonies and the English parliament passed the Stamp Act in 1765 through which 
England taxed each sale in the colonies by the obligatory sale of stamps.124 The Stamp Act, as 
the Sugar Act passed one year before, aimed to procure revenue to provide salaries for the 
imperial officials and to establish and maintain a military force in the American colonies. 
Through the imperial offices, as executive organs independent of colonial assemblies, and a 
permanent military presence, England aimed to rule the colonies and trade in Northern 
America as the sole sovereign. These acts, moreover, were not the creations of a tyrannical king 
alone. They were passed in the English parliament without opposition, as the Whigs and Tories 
alike supported them. As Osgood argues, when the American colonies immediately began to 
resist these acts, they were “resisting a united king, lords, and commons.”125 In any case, the 
disenchantment of the thirteen American colonies from the English monarchy had begun with 
the Stamp Act. The argument was clear: The colonies could not be taxed by a parliament in 
which they had no representation. There was such an immediate and widespread reaction to 
the Stamp Act that the English parliament had to withdraw the act without being able to 
collect a single tax. 

These seemingly “solely economic” questions were vital, as they were, indeed, questions of 
sovereignty, whether England had a right to secure revenue from her colonies without 
consultation to, or approval of, the colonial assemblies. The tension escalated to an irremediable 
magnitude until 1776 as a vicious circle of passing, withdrawal, and re-passing similar acts, like 
the Declaration Act in 1766 that declared England as the sole authority to make laws in the 
colonies and the Townshend Law in 1767 (re-passed in 1772) that imposed new taxes on tea, 
paper, and glass.126 In 1773, colonists destroyed the tea in Boston harbor by throwing it into the 
sea in order to cease the tea trade that was directly taxed by, and under the monopolistic 
control of, the British government and her official client, the East India Company.127 As London 
responded by closing the Boston harbor to commerce and ending the self-government in 
Massachusetts, this rebellious act, known famously “the Boston Tea Party”, led, two years later, 
to the beginning of the American Independence War. After the thirteen colonies, met at the 
first Continental Congress in 1774, decided to resist the England, the armed battle had begun 
in 1775. Delegates of the colonies, assembled in the second Continental Congress in 
Philadelphia, agreed to organize an army in the leadership of George Washington and adopted 
the Declaration of Independence written by Thomas Jefferson.128

ii. Thomas Paine and the Common Sense (1776)

The American Revolution was not only a war of might, but also a war of wisdom, a battle of 
arguments. Behind the Declaration of Independence – ratified on July 4, 1776, there lied the 
argument of Thomas Paine’s Common Sense – published anonymously on January 1776 – by 
which he urged the Americans to declare their independence at once. Paine’s pamphlet had a 
remarkable influence on the birth of the USA, not only by turning the Continental Congress 
into a constitutional convention established to frame a government for an independent United 

124 Akal et al., p. 28.
125 Herbert L. Osgood, “The American Revolution”, Political Science Quarterly, Vol. 13, No. 1, 1898, p. 48.
126 Akal et al., p. 28.
127 Ibid, p. 28. It is crucial to note that on July 1776, the French help against the British was guaranteed, thus a declaration of  
 independence became a geostrategic necessity to make an alliance with France as another independent state, rather than  
 rebellious subjects of the enemy. McClelland, “The American Enlightenment”, p. 353
128 David P. Currie, The Constitution of the United States, Chicago: The University of Chicago Press, 1988, p. 1.
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States129, but also convincing hesitant Americans – wavering between reconciliation with and 
independence from the Great Britain – for the side of separation. In line with Benjamin Franklin’s 
description of its effect as “prodigious”, Isaac Kramnick notes that one biographer estimates 
that 500.000 copies were published in 1776 alone.130

The argumentation of Paine begins with the assertion that men have certain fundamental 
rights that cannot be violated by government, as they are antecedent to it. Government, for 
Paine, is a necessary evil:

“Society is produced by our wants, and government by our wickedness; the former promotes 
our happiness positively by uniting our affections, the latter negatively by restraining our vices.”131 

For Paine, the only institution in the English political system capable of, and responsible for, 
checking the power of the King and his government was the House of Commons. This vital 
constitutional function of the Commons was nullified, however, practically by the King’s veto 
power and his usage of his resources to corrupt the constitutional system of checking and 
balancing. The result was that the will of the King in England was the law, as in France and 
Spain, 

“with this difference, that instead of proceeding directly from his mouth, it is handed to the 
people under the more formidable shape of an act of parliament.”132

The English monarchy, usurpation in its origins, was so far unchecked that the British king 
can make war with impunity on his three million subjects in the American colonies. For the 
future, Paine urges, America’s interest was trade, not war, not especially to be drowned into 
hostilities all over the globe for the British self-interest. Colonies should declare their 
independence, as “America has outgrown the British connection.”133 

iii.  The Declaration of Independence and the Virginia Bill 
 of Rights (1776)

As the Common Sense, the Declaration of Independence had the tone of a struggle and 
fight against injustice, since it was created and ratified by men of affairs who were about to 
establish a government and fight a war. It consists of three parts: a declaration of rights, a list of 
grievances, and the declaration of independence proper.134 Regarding the list of grievances, 
the document presents charges, “a long train of abuses and usurpations”135, against King 
George III not for being a king, but for being an unjust king:

“A prince, whose character is thus marked by every act that may define a tyrant, is unfit to be the 
ruler of a free people.”136

These charges fall into two categories, i.e. acts of war committed by the British against the 
colonists and violations of the ancient rights. Regarding the former, on the one hand, it was 
already clear that the colonial government had been suspended and the American colonies 

129 McClelland, p. 347.
130 Isaac Kramnick, “Editor’s Introduction”, in Thomas Paine, Common Sense, Isaac Kramnick (ed.), London: Penguin Classics,  
 1976, pp. 8 – 9. Just like he supported the American Revolution against the British monarchy in his Common Sense (1776), he 
 would defend the French Revolution in his Rights of Men (1792) against the fierce attack of Edmund Burke’s Reflections on the 
 Revolution in France (1790). Paine’s tragedy of not being able to be part of the practical revolution derives from his being “a  
 victim of the American Revolution in its conservative phase and of the French Revolution in its Jacobin phase.” McClelland, p. 345.
131 Paine, p. 65.
132 Ibid, p. 71.
133 McClelland, p. 350.
134 See: The Declaration of Independence, 1776, Project Gutenberg, 25 November 2004, http://www.gutenberg.org/ebooks/1
135 Ibid.
136 Ibid.
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were virtually ungovernable except by force. The British were treating America as a foreign 
country by making war against her; thus, the fight would be a war between two states, rather 
than a civil war or a rebellion. The ancient rights in the latter category, on the other hand, 
referred to an old constitutional discourse deriving from the British history. In the Declaration, 
colonists define themselves Englishmen in America – who had a share in decision-making 
process through the colonial legislatures, just like the English people had a share in the British 
political system through the House of Commons. McClelland is right by arguing that in basing 
its case on ancient rights through the Declaration, the Continental Congress was acting in a 
Burkean way.137 This connection clearly displays that American Revolution was based on a 
historical conservative philosophy of the Anglo-Saxon constitutional tradition. According to 
this discourse, the Continental Congress was playing the role that the English parliament 
played in the 1640s in the civil war against a tyrannical king who abused the ancient rights of 
the Englishmen. The Americans, therefore, presented themselves as the good English Whigs 
defending their rights of the ancient constitution against a tyrannical king.

The Declaration leads to the discourse on the ancient rights from certain natural rights for 
whose protection, as Paine’s pamphlet argued, government is established. Raison d’être of 
government is the protection of the natural rights of life, liberty, and the pursuit of happiness 
by providing the necessary conditions in which rational man could pursue freely their 
happiness and further their self-interest.138 Now, if a government fails to secure the enjoyment 
of these natural rights, citizens have the right and obligation to replace that government139, as 
it was the urgent case in America in 1776.

Less than one month before the publication of the Declaration of Independence, the Fifth 
Virginia Convention ratified The Virginia Declaration of Rights on June 12, 1776. The Virginia Bill 
of Rights had a strong influence both on the Declaration of Independence and the United 
States Bill of Rights – which constitutes the first ten amendments of the American Constitution. 
The common starting point of the Declaration of Independence and the Virginia Bill of Rights 
is to safeguard the inherent and inalienable rights of men. According to the Section I of the 
Virginia Declaration,

“all men are by nature equally free and independent and have certain inherent rights, of which, 
when they enter into a state of society, they cannot, by any compact, deprive or divest their posterity; 
namely, the enjoyment of life and liberty, with the means of acquiring and possessing property, and 
pursuing and obtaining happiness and safety.”140

Despite this similarity, however, the two texts differ in their major objectives. As Edward P. 
Buford rightly argues, while the Declaration of Independence created an independent self-
government to protect the American citizen against the oppression of any foreign government, 
the purpose of the Virginia Bill of Rights was to safeguard him against the oppression of his 
own government.141 As the source of power is people, according to the Section IV of the Virginia 
Bill of Rights, a majority of the community has the inalienable and indefeasible right to reform, 
alter, or abolish a government that fails to ensure the common interest of the society.142 The 
Section V of the document, moreover, is on Separation of Powers:

137 McClelland, p. 353. Burke’s arguments, whether to support the American Revolution or to fight against the French Revolution, 
 were based on the discourse of the ancient rights and the ancient constitution. See: Edmund Burke, “Speech on Conciliation  
 with America” (1775), in Burke, On Empire, Liberty, and Reform: Speeches and Letters, David Bromwich (ed.), New Haven: Yale 
 University Press, 2000, pp. 62 – 134. Edmund Burke, Reflections on the Revolution in France (1790), J. G. A. Pocock (ed.),  
 Indianapolis / Cambridge: Hackett Publishing Company, 1987.
138 The Declaration of Independence. This was the first time that the rights of men, derived from the Enlightenment thought,  
 were stated in a written document. Note also that Locke’s right for property is totally lacking in the Declaration of   
 Independence. For a discussion of this point, see: McClelland, pp. 357 – 358.
139 The Declaration of Independence.
140 The Virginia Declaration of Rights, 1776, Constitution Society, http://www.constitution.org/bcp/virg_dor.htm
141 Edward P. Buford, “The Virginia Bill of Rights”, The Virginia Law Register, Vol. 12, No. 5, 1926, p. 258.
142 The Virginia Declaration of Rights.
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143 Ibid.
144 Currie, p. 1.
145 See: Alexis de Tocqueville, Democracy in America (1835, 1840), Arthur Goldhammer (trans.), New York: The Library of America, 
 2004.
146 The Declaration of the Rights of Man and of the Citizen, 1789, Constitution Society, 2011/11/4,  
 http://www.constitution.orgfr/fr_drm.htm
147 Ibid.
148 Marshall argues that while the principle of independence derives from Montesquieu’s the Spirit of Laws, the principle of  
 specialization is indebted to Jean-Jacques Rousseau’s the Social Contract. Marshall, p. 20. Unlike Marshall, however, I prefer  
 to use the term “interdependence”, rather than “independence”, to point out the mutual checks and balances in Separation of 
 Powers that differentiates the mixed from the complete model of Separation of Powers. These two models of Separation of  
 Powers are fully studied in the following chapter.

“That the legislative and executive powers of the state should be separate and distinct from the 
judiciary; and that the members of the two first may be restrained from oppression, by feeling and 
participating the burdens of the people, they should, at fixed periods, be reduced to a private 
station, return into that body from which they were originally taken, and the vacancies be supplied 
by frequent, certain, and regular elections, in wh ich all, or any part, of the former members, to be 
again eligible, or ineligible, as the laws shall direct.”143

As the Revolutionary War ended, the Declaration of Independence was confirmed by the 
Treaty of Paris in 1783144 and the colonies had become independent states. The weak 
confederation established among these thirteen states in 1781 had been strengthened and 
turned into the United States of America by the adoption of the American Constitution in 1787. 
As Tocqueville described America as the future, rather than the childhood, of the old Europe145, 
the American Constitution, structured according to the principle of federalism and a unique 
(mixed) model of Separation of Powers, would be the quintessence of the modern constitutional 
understanding of government. The theoretical foundation of the American Constitution, The 
Federalist Papers – in which Separation of Powers is best explained – will be analyzed in the 
following chapter “Checks and Balances”.

F. The French Revolution and the Declaration of  
 the Rights of Man and of the Citizen

The penultimate article of the Declaration of the Rights of Man and of the Citizen, approved 
by the National Assembly of France on August 26, 1789, clearly defines Separation of Powers as 
the very essence of any constitution, thus of rule of law:

“A society in which the observance of the law is not assured, nor the separation of powers 
defined, has no constitution at all.”146

Now, there emerges an ambiguity in the text as one juxtaposes the Article XVI on Separation 
of Powers above and the Article VI on the General Will (volonté générale) below:

“Law is the expression of the general will.”147

The question, here, is whether the French Declaration propounds a complete and pure or a 
mixed Separation of Powers. As it is studied in detail in the following chapter, while the 
complete model separates powers in such a manner that each branch is solely confined to its 
own function and, as a result, unable to infringe upon the functions of the other branches, the 
mixed model separates, as well as mix, powers to check and balance each other, so that each 
branch should be allowed to perform certain duties originally assigned to the other branches. 
While the former model depends on the principle of specialization, the latter puts forward the 
principle of interdependence.148 By attempting to address this question, it will be indispensible 
to appreciate the significance of the system of checks and balances, more than that of any 
other abstract enumeration of the rights of man, for the functioning of a democratic and 
effective government.
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Many, and especially those from the field of constitutional law, glorified the French 
Declaration, more often along with a eulogy to the French Revolution itself. It has been 
interpreted as the revelation of freedom, the enlightened formation of the eternal foundation 
of the state structure, thus, the precious gift that the French Revolution bestowed upon 
mankind.  Its significance, not only for the history of law, but also for the very constitutions of 
past and present cannot be neglected, indeed. It is the constitutional document that 
popularized “the rights of man”, not of Frenchman or of liber homo, hence its addressee the 
naked universal man without any clothes of nationality, class, or status. Its influence could 
easily be appreciated by the fact that almost all of the continental constitutions, established 
after the French Revolution, commonly decide to begin with, at least a mediocre, enumeration 
of the rights of man. Still, whether an abstract declaration of rights of man harms, let alone 
ensures, their effective enjoyment is the legitimate question to proceed further.

The most elementary argument in the history of constitutional law is that the French 
Revolution, through establishing the people, instead of the divine right of the King, as the only 
legitimate source and raison d’être of power, has introduced the rule of law. The motto of the 
modern constitutions, therefore, has become “L’Êtat, c’est le peuple!”, instead of “L’Êtat, c’est 
moi!”, in the words of Louis 14th, of the absolute monarchy149. The cautious and prudent eyes, 
however, saw a new danger in this modern phenomenon of “the people”, that exists in the form 
of the common opinion or the general will, and a danger more fierce and concrete, as it is, this 
time, made of flesh and blood. “The tyranny of majority”, John Stuart Mill writes,

“practices a social tyranny more formidable than any kinds of political oppression, since, (…), it 
leaves fewer means of escape, penetrating much more deeply into the details of life, and enslaving 
the soul itself.”150

This is a frightful insight as it turns our attention from the classical dichotomy of the people 
vs. the state towards that of the individual vs. the people. The state in this latter dichotomy is 
the embodiment of the general will in the face of which the individual is in clear danger. The 
individual, who is lost in the crowd, is suffocated by the tyranny of general opinion that makes, 
in turn, mediocrity the ascending power among mankind.

“In order to break through that tyranny, people should be eccentric. (…) That so few now dare 
to be eccentric, marks the chief danger of the time.”151

The theorist of la volonté générale is Jean-Jacques Rousseau. It is true, as George Jellinek 
argued; that Rousseau’s the Social Contract (1762) was not the actual source of the French 
Declaration.152 The Social Contract has but one stipulation, i.e. “complete transference of all 
individual rights”, as the individual does not retain any part of his natural rights as he steps 
forward the civil society that was, itself, an irrevocable catastrophe in which the general will is 
the only “cure”.153 It is the sole judge of its own limits and it could and ought not to be restricted 

149 Note that absolute monarchy was an early modern phenomenon and the French Revolutionary illustration of the feudal  
 world as “the dark ages” is nothing but biased. The natural tendency of all revolutions is to deny its past to begin from scratch. 
 The feudal world was the rule of custom, hence of law, as its very nature relied on the contractual relationship between the 
  vassal and the lord. As it is already argued above, the Magna Carta, in this respect, granted no new rights and privileges to  
 the barons, but ensured their ancient rights already existent and efficient, but violated by the King. The constitutional theory  
 of law has only recently begun to appreciate the contribution of the feudal order to the modern constitutional notion of rule 
 of law. The French Revolution, in this respect, resembles to its predecessor, the absolute monarchy, as their general motivations  
 were common, i.e. the administrative centralization of the state structure. We are indebted to Tocqueville for this insight on  
 the French Revolution as a mere continuity of the Ancien Régime. The notion of universal rights of man, instead of those of  
 liber homo, finally, led to the modern constitutional notion of “equality before the law”, although I will try to demonstrate  
 below that an abstract enumeration of rights of universal man harms by itself, let alone ensures, their enjoyment.
150 Mill, p. 76.
151 Ibid, p. 131.
152 George Jellinek, the Declaration of the Rights of Man and of the Citizen: A Contribution to Modern Constitutional History,  
 New York: Henry Holt and Company, 1901, Project Gutenberg, 26 August 2009, http://www.gutenberg.org/ebooks/29815
153 Note that for Rousseau, even the General Will was not a panacea, as the civil society was the catastrophe per se whose origins 
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 relied on nothing but private property: “The first man who, having fenced off a plot of land, thought of saying, ‘This is mine’  
 and found people simple enough to believe him was the real founder of civil society. How many crimes, wars, murders, how  
 many miseries and horrors might the human race had been spared by the one who, upon pulling up the stakes or filling in the 
 ditch, had shouted to his fellow men: ‘Beware of listening to this imposter; you are lost if you forget the fruits of the earth  
 belong to all and that the earth belongs to no one.” Jean-Jacques Rousseau, A Discourse on Inequality, Middlesex: Penguin  
 Classics, 1984.
154 Rousseau writes further “for a will to be general, it is not always necessary that it be unanimous.” Jean-Jacques Rousseau, The 
 Social Contract and the other later political writings, Victor Gourevitch (ed.), Cambridge: Cambridge University Press, 1997, p. 58.
155 Ibid, p. 58.
156 See: Immanuel Kant, Perpetual Peace: A Philosophic Essay, 1795, Project Gutenberg, September 2008, http://www.gutenberg.org/ 
 ebooks/26585
157 Jellinek, Project Gutenberg.
158 While Marquis de Condorcet argued against Montesquieu’s system of checks and balances as only being suitable for a monarchy,  
 Madison and Hamilton in the Federalist Papers asserted, conversely, that a declaration of rights is of dubious merit in a popular  
 regime. Marshall, p. 20.
159 Madison, “Federalist No. 48”, in Hamilton et al.

by law. It is inalienable and indivisible, “for either the will is general or it is not.”154 Separation of 
Powers, for Rousseau, is just a trick of the politicians:

“Our politicians, unable to divide sovereignty in its principle, divide it in its object; they divide it 
into force and will, into legislative and executive power, into rights of taxation, justice and war, into 
domestic administration and the power to conduct foreign affairs: sometimes they mix up all these 
parts and sometimes they separate them; they turn the Sovereign into a being that is fantastical 
and formed of disparate pieces; it is as if they were putting together man out of several bodies one 
of which had eyes, another arms, another feet, and nothing else.”155

As opposed to Rousseau’s contempt for the theory of Separation of Powers as a mere 
political trick, Immanuel Kant, in his Perpetual Peace (1795), gives us a crucial insight on the 
topic in question that simultaneously clarifies the notion “Constitutional Monarchy”. According 
to Kant, the Republican Constitution, as a form of government, should not be confused with 
the Democratic Constitution – which is a form of sovereignty. While democracy is the rule of all 
as opposed to autocracy and aristocracy, respectively as, the rule of one and of some, 
Republican Constitution differs from the autonomous execution of Despotism simply by its 
raison d’être of separating the executive from the legislative.156

Now, instead of the omnipotence of the general will, by no means restricted through law, 
the French Declaration was the manifestation of “natural, inalienable, and sacred rights of man” 
and it does, contrary to the Social Contract, put forward “Separation of Powers” in the Article 
XVI as the very foundation of any constitution. This does not, however, trivialize the influence 
of Rousseau’s political thought on the general framework and on certain clauses of the 
declaration, as the Article VI propounding the general will. Jellinek rightly argues with reference 
to Lafayette – “who made the motion to enact a declaration of rights in connection with the 
constitution” – that the true source of the French Declaration was not the American Declaration 
of Independence – which includes only a paragraph so far general to be a true model for any 
declaration of rights of man – but the Virginia Bill of Rights and the constitutions of other states 
that decided to include such a declaration in the beginning of their corresponding 
constitutions.157

Now, the problem is that the founding fathers of the American constitution, especially 
James Madison, were reluctant to put a declaration of the rights of man at the head of the 
American Constitution as they believed that it could by no means ensures the effective 
enjoyment of the rights it enumerated.158 If a declaration of rights was not introduced within 
the framework of both a balanced and energetic constitutional regime, it poses no more than 
a “parchment barrier” to despotic rule.159 The founding of constitutional government, for 
Madison, requires, beyond the imposition of limits on the exercise of power, providing the 
necessary conditions for the establishment and maintenance of a sound constitutional 
government.
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The strongest criticism raised against the French Declaration, and in fact, any other 
declaration enumerating the rights of man, is indebted originally to Edmund Burke’s critique of 
the French Revolution in his Reflections on the Revolution in France (1790) – which by no 
means neglects the historical significance of the French Revolution, and along with the 
Declaration as its soul.160 Burke, on the contrary, interpreted it as an irrevocable turning point, 
a catastrophe after which nothing would be same and safe. While reading the following famous 
passage of the Reflections on the loss of the age of chivalry, the reader should imagine its 
author not as a Royalist, but as a prudent reformist who supported the Glorious Revolution 
(1688) by emphasizing the ancient rights and the ancient constitution:

“I thought ten thousand swords must have leaped from their scabbards to avenge even a look 
that threatened her (Marie Antoinette) with insult. But the age of chivalry is gone. That of sophisters, 
economists; and calculators has succeeded; and the glory of Europe is extinguished forever.”161

For Burke, the abstract phrases of the French Declaration were dangerous speculations of 
the sophisters that were void of all political reality and practical and prudent statesmanship. 
Political truth, in Burke’s political thought, is concrete, thus limited and contextual. The object 
of the prudent political reason, therefore, is the limited and concrete political truth of a 
particular community, not the good of man in abstract. This is the main reason why Burke 
denominated the ancient liberties deriving from the British political history as “the rights of 
Englishmen”, rather than “the rights of man” as an abstraction. Burke was by no means an anti-
Enlightenment hero, thus he was not against the notion of “Rights”; but he was, as a loyal critic 
of the Enlightenment thought, against the notion of “universal rights” :

“Circumstances (which with some gentlemen pass for nothing) give in reality to every political 
principle its distinguishing colour and discriminating effect. The circumstances are what render 
every civil and political scheme beneficial and noxious to mankind.”163

Instead of an abstract enumeration of rights, therefore, the prudent reformist should check 
the combination of the enjoyment of liberty, Burke writes,

“with government, with public force, with the discipline and obedience of armies, with the 
collection of an effective and well – distributed revenue, with morality and religion, with the solidity 
of property, with peace and order, with civil and social manners.”164

As the eyes of the French Revolutionaries had, however, become blind by their enlightened 
arrogance to defame and destruct everything associated with the Ancien Régime and to 
recreate a new world from scratch, they, therefore, never hesitated, for a single moment, to 
neglect the wisdom and experience of the past generations that were accumulated in the 
ancient institutions, hence they destroyed without any hesitation Montesquieu’s precious 
pouvoir intermédiaires.

160 Burke immediately grasped the global significance of the French Revolution. For him, it did not only threaten the foundations 
 of the French and English Empires, but of the whole human civilization in Europe. “It appears to me as if I were in a great crisis, 
 not of the affairs of France alone, but of all Europe, perhaps of more than Europe. All circumstances taken together, the  
 French Revolution is the most astonishing that has hitherto happened in the world.” Burke, p. 9.
161 Burke continues, “Never, never more shall we behold that generous loyalty to rank and sex, that proud submission, that  
 dignified obedience, that subordination of the heart which kept alive, even in servitude itself, the spirit of an exalted freedom. 
 The unbought grace of life, the cheap defense of nations, the nurse of manly sentiment and heroic enterprise, is gone! It is  
 gone, that sensibility of principle, that chastity of honor which felt a stain like a wound, which inspired courage whilst it  
 mitigated ferocity, which ennobled whatever it touched, and under which vice itself lost half its evil by losing all its grossness.” 
 Burke, p. 66. For a fully developed analysis of Burke’s critique of “universal rights” in particular and of the French Revolution in  
 general, see my study: Ahmet Ozcan, Edmund Burke, The French Revolution, and the Enlightenment: A Historical –   
 Philosophical Analysis of Edmund Burke’s “Reflections on the Revolution in France”, Lambert Academic Publishing, 2012.  
 https://www.morebooks.de/store/gb/book/edmund-burke,-the-french-revolution,-and-the-enlightenment/isbn/978-3- 
 8465-9388-2
163 Burke, p. 7.
164 Ibid, p. 8.
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II. A Key Element of Separation of  
 Powers: Checks and Balances

The Federalist Papers (1788), written to defend and popularize the American Constitution 
(1787) by its own founding fathers, is a historical – philosophical document in which Separation 
of Powers, as a constitutional theory and practice, is best expounded. Indeed, the American 
Constitution, which is a remarkably short document, and its main principles are best 
understood under the light of the Federalist Papers that designed a constitution and a political 
system which were to last more than two centuries.

Alexander Hamilton, in the Federalist 9, defined Separation of Powers as a modern 
constitutional invention; indeed an invention of modern political science , notwithstanding it 
is indebted as a constitutional doctrine to the mixed regimes of the Ancient Greek and of the 
Republican Rome or to the medieval constitutional systems of England and of France. 
Separation of Powers did not emerge from the conflict of social groups for political power. It 
must be distinguished, in this sense, from the mixed regime, as the latter results from an 
acknowledgment of rival claims to rule of different social groups or classes and aims to mix and 
combine these partial claims “to achieve a better or truer whole.”166 The modern phenomenon 
of Separation of Powers also differs from the medieval constitutional systems as the former 
divides political power into categories not found in uninstructed political practice and the 
actual powers of parliaments, kings, and judges do not correspond even roughly to the 
legislative, executive, and judicial powers.168 

James Madison wrote, in Federalist 47, 

“no political truth is certainly of greater intrinsic value, or is stamped with the authority of more 
enlightened patrons of liberty” than the “maxim that the legislative, executive, and judiciary 
departments ought to be separate and distinct.”  

According to Madison, in Federalist 51, the aim of separating the powers of government is 
twofold: While it is, in its negative effect, a constitutional obstacle against oppression by 
government, it is a necessary means, in its positive sense, for effective government.169 Madison, 
therefore, presents Separation of Powers as a brilliant modern constitutional innovation that 
makes the government more effective without letting it to be oppressive. In order to nullify the 
trade-off between liberty and effectiveness, however, the Federalist, thus the American 
constitutional system, develops a unique form of Separation of Powers in which powers are not 
purely separated, hence, not mutually exclusive, but check and balance each other by 
compelling their corresponding institutions to share parts of their partners’ powers. Through 
the key role of checks and balances, separated powers are crafted as interdependent, rather 
than purely independent, and reciprocally autonomous, rather than jealously separated. The 
main critique of Separation of Powers, beginning with Woodrow Wilson, that illustrated it as an 
obstacle to effective government170 has become null and void by the essential contribution of 
checks and balances, thus, by a move from the exclusive to the mixed model of Separation of 
Powers.

165 Alexander Hamilton, “Federalist No. 9”, in Hamilton et al.
166 Mansfield, p. 4.
167 Ibid, p. 4.
168 Madison, “Federalist No. 47”, in Hamilton et al.
169 Madison, “Federalist No. 51”, in Hamilton et al.
170 Wilson and Schramm (eds.), “Preface”, p. vii.
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A. The Exclusive Model of Separation of Powers:  
 Pure and Complete Separation 

In the exclusive model of Separation of Powers, government is divided into three separately 
functioning departments or branches – legislature for the function of lawmaking, executive for 
that of law enforcement, and judiciary for law interpretation – in such a manner that each 
branch is solely confined to its own function and, as a result, unable to infringe upon the 
functions of the other branches.171 The aim of constituting independent branches, being 
jealous to share their mutually exclusive functions, is to disperse powers to prevent their 
concentration, in the form of Hobbes’s Leviathan, in the same hands. The exclusive model of 
Separation of Powers is based on four main assumptions172:

v. The powers and functions of government could, and should, be separated into distinct 
parts.

vi. The powers and functions of government are naturally separated into three distinct 
branches; i.e. legislative, executive, and judiciary.

vii. Each of these powers and functions of government should be enjoyed exclusively by 
distinct institutions and officials.

viii. The balance between the powers of government is reached as long as each branch 
performs its designated function and unable, if not unwilling, to intervene in the powers 
of the other branches.

The theory of the pure and complete Separation of Powers had been an old radical cry 
since the seventeenth century.173 In the Hanoverian England, the judiciary was independent 
from the executive control, as the juries and judges divide the work between them and the 
supreme judicial tribunal was the House of Lords. As opposed to judiciary, the executive and 
the legislative branches were not entirely separated, as King’s ministers and many of the 
placemen were also the members of the House of Commons and of Lords. The king, moreover, 
was part of the legislative, constitutionally through his right to veto parliamentary bills, and 
practically, through his control of the legislature by patronage.174 The Hanoverian England, 
therefore, did not rely on a complete and pure Separation of Powers. Now, Montesquieu’s 
theory of Separation of Powers, that directly derives from, and responds to, this specific 
historical political context, aims to separate powers completely in order to prevent their 
concentration in the same hands, and thus tyranny. Here, the trade-off between liberty and 
effectiveness is actual and valid, as the raison d’être of the complete Separation of Powers is to 
make government limited and difficult. In the Spirit of the Laws, however, Montesquieu argued 
that a complete system of Separation of Powers would lead to a government “in repose”.175 

McClelland, indeed, argues that there is another Montesquieu, i.e. Montesquieu of the mixed 
regime, who aims to make government not only legitimate, but also easy.176 Now, in order to 
make the trade-off between liberty and effectiveness irrelevant for Separation of Powers, the 
founding fathers of the American constitution, in a way, invented the constitutional notion of 
checks and balances working on a mixed model of Separation of Powers. 

171 Charles H. Sheldon, Essentials of the American Constitution, Colorado: Westview Press, 2002, pp. 64 – 65.
172 Ibid, pp. 65 – 66.
173 McClelland, p. 334.
174 Ibid, p. 333.
175 Ibid, p. 372.
176 Ibid, p. 336.
177 On the relation between the American constitution and Montesquieu’s political thought, McClelland argues “the dialectic  
 between what has come to be called Jeffersonianism and Hamiltonianism, between minimal and strong central government,  
 is essentially a debate between the two Montesquieus.” Ibid, p. 336.
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Pure and Complete Separation of Powers

Executive
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Judiciary Legislative

B. The Mixed Model of Separation of Powers:  
 Checks and Balances

Separation of Powers, by its very title, understands Power as powers, categorized according 
to their general function. One could distinguish two fundamental ideas behind the Separation 
of Powers, as it was established by the founding fathers of the American Constitution: (i) that 
the powers of government, by their very nature, fall into three distinct categories; legislative, 
executive, and judicial, and (ii) only when the bulk, not all, of each type of power is assigned to 
a distinct institution, specifically structured to exercise the power in question178, then the good 
government could be assured. Separation of Powers, according to the Federalist, favors good 
government in two ways: First of all, its original concern is negative, the prevention of tyranny. 
In Madison’s famous words, in the Federalist 47,

“The accumulation of all powers legislative, executive, and judiciary in the same hands, whether 
of one, a few, or many, and whether hereditary, self-appointed, or elective, may justly be pronounced 
the very definition of tyranny.”179 

It is a precaution against the ambition of those holding the power, as power has an 
encroaching spirit.180 With reference to a naturally flawed human nature, Madison wrote in the 
Federalist 51,

“If men were angels, no government would be necessary. If angels were to govern men, neither 
external nor internal controls on government would be necessary. In framing a government which 
is to be administered by men over men, the great difficulty lies in this: you must first enable the 
government to control the governed; and in the next place oblige it to control itself. A dependence 
on the people is, no doubt, the primary control on the government; but experience has taught 
mankind the necessity of auxiliary precautions.”181

To counteract the encroaching nature of power, the chief of these auxiliary precautions is a 
mixed version of Separation of Powers. In the exclusive and simplistic model of Separation of 
Powers, each power is kept in isolation in its own branch to be protected from any infringement 
178 Joseph M. Bessette and Gary J. Schmitt, “Executive Power and the American Founding”, in Wilson and Schramm (eds.), p. 51.
179 Ibid, Madison, No. 47.
180 Ibid, Madison, No. 48.
181 Ibid, Madison, No. 51. Madison’s encroaching nature of power refers to the will to power, which is Friedrich Nietzsche’s definition
 of the only permanent nature of life. Marshall wrote “his (Marx’s) historicist rejection of the idea of a permanent human nature
 leads to a failure to consider in any depth the permanent problems of human nature, or psychology, such as those deriving  
 from an ambitious or despotic will to power. Such problems are fundamental to the constitutional thought of the American  
 Founders.” Marshall, p. 31, footnote: 49. Mansfield, p. 11.
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by the other powers. If power, by its very nature, encroaches, this isolationist protectionism, 
simply, could not work. The powers must be given means of self-defense to ward of 
encroachment.182 Madison wrote in the Federalist 51, 

“Ambition must be made to counteract ambition.”183

Ambition counteracting ambition does not aim to passivize the ambition; ambition is a 
natural, or even a positive, human attitude needed to be checked by the competition of other 
ambitions; “ambition vying with ambition, not thwarting it.”184 The independence and 
autonomy of powers could, then, only be secured if they are interdependently and reciprocally 
manufactured. Madison, thus, argued in the Federalist 51,

“The great security against a gradual concentration of the several powers in the same 
department consists in giving those who administer each department the necessary constitutional 
means and personal motives to resist encroachments of the others. The provision for the defense 
must be in this, as in all other cases, be made commensurate to the danger of the attack.”185

In other words, the constitutional solution that the mixed model of Separation of Powers 
brought about is checking power by power in such a manner that each branch should be 
allowed to perform certain duties originally assigned to the other branches: the executive will 
have some legislative and judicial functions, the legislative will have some executive functions, 
and so on. These mutual checks and balances in the American constitution are, primarily, the 
president’s veto power over legislation, Senate’s consent to the appointments of officials and 
to the ratification of treaties realized by the executive, and courts’ measuring and interpreting 
congressional enactments or executive practices against a preexisting standard, the 
Constitution or a law.186 In the Federalist 48, Madison argues that sharing of some powers is 
inescapable for the working of Separation of Powers, itself:

“Unless these (three) departments be so far connected and blended as to give to each a 
constitutional control over the others, the degree of separation which the maxim requires, as 
essential to a free government, can never in practice be dully maintained.”187

Separation of Powers, secondly, favors good government with a positive content by 
making powers work efficiently.188 The idea is simple: As the effective performance of the three 
different functions demands different qualities, each institution can be structured to carry out 
its own function in an effective way. 

The constitutional system, according to the Federalist, should not only put effective limits 
on the exercise of power, it should also establish the conditions necessary for the rule of an 
energetic, stable, and competent government. Madison wrote,

“Liberty is no less imperiled by inadequate as by excessive political power.”189

The main logic of the mixed model of Separation of Powers, in this respect, is that it is not, 
by itself, enough to put effective limits on the exercise of power, but it is equally necessary to 
establish and maintain the necessary conditions ensuring the government to be not only free, 
popular, and lawful, but also stable, competent, and energetic. Such a government is, indeed, 

182 Mansfield, p. 11.
183 Madison, “Federalist No. 51”, in Hamilton et al.
184 Mansfield, p. 11.
185 Madison, “Federalist No. 51.”, in Hamilton et al. 
186 Sheldon, p. 67.
187 Madison, “Federalist No. 48.”, in Hamilton et al.
188 Mansfield rightly argues that while the negative content of Separation of Powers derives from Montesquieu, its positive content 
 is indebted to Aristotle. Mansfield, p. 10.
189 Marshall, p. 23.
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the original intention of separating the executive from the legislature. As the unchecked power 
must be avoided, therefore, the checks must not render government incompetent and 
ineffective. Bessette and Schmitt, in this sense, argue that the aim of the Founders of the 
American Constitution was not to avoid, but rather, regulate and check a powerful executive.190

Sometimes, direct or indirect checks in the constitutional system may have the general 
effect of slowing down governmental action, as the president’s strategic or diplomatic policy 
requires a vote of funds of the Congress in the American constitutional system.  In return for 
slowing down of the decision-making process, however, better and legitimate governmental 
decisions are reached. 

In comparison to the pure and complete model of Separation of Powers, the advantages of 
the mixed model – which combines as well as separate powers through constitutional checks 
and balances – are as follows:

v. Each branch will be better able to maintain its independence, as, for instance, in the case 
of the presidential veto, i.e. the legislative power of the executive, which ensures the 
independence of the executive vis-à-vis the legislature.192

vi. The legitimacy of the governing decisions will be guaranteed as no single power, 
institution, or faction would be able to establish a monopoly over the decision-making 
process. The executive’s need for the legislative’s vote of funds, or for its consent in the 
issues of appointments of officials, and in the ratification of war, peace, and treaties, 
ensures that decisions would be shared, thus legitimate, decisions.

vii. Shared governmental decisions are also supposed to be better decisions, as they require 
reconsideration of more than one branch. In the American constitutional system, for 
instance, the appointments of officers and judges – originally an executive function – is 
shared with the Senate to minimize the possibility of incompetent appointments.193 
Similarly, president’s veto power aims to prevent ill-conceived legislation.

viii. Shared governmental decisions are, finally, efficient decisions as they are easily 
implemented due to their legitimate and qualified nature.

Behind the arguments of the Federalist Papers, thus of the American constitution, in favor 
of a mixed model of Separation of Powers, there lies a particular philosophy on government 
and society that might rightly be called pluralist interest-group politics. In the Federalist 10, 
Madison acknowledges the existence of factions in any society whose interests were different 
from, if not opposed to, the common interest and each of these factions would try to capture, 
or at least use, the state power for its own interests.194 In order to cure the mischiefs deriving 
from the competition of factions, one could either remove its causes or control its effects. Both 
cures, Madison argues, are worse than the disease itself:

“Liberty is to faction what air is to fire.”195

As liberty creates factions by its very nature, the only alternative is to found a republic so far 
diverse and large that no one faction would be able to dominate the others. The more the 
diversity of the United States, the less likely it is that any one faction will have the upper hand.196 
For this pluralist interest group politics, which echoed the ideas of Aristotle, Machiavelli, and 

191 James W. Caesar, “ Doctrines of Presidential-Congressional Relations”, in Wilson and Schramm (eds.), p. 96.
192 Ibid, p. 95.
193 Ibid, p. 95.
194 Madison, “Federalist No. 10.”, in Hamilton et al.
195 Ibid.
196 McClelland, p. 365. The pluralist interest group politics is related with Madison’s envision of the USA as a commercial republic. 
See: Marshall, p. 40.
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Montesquieu on balanced and mixed regime, faction is natural, even positive, in a free society. 
A plural, but a balanced, politics between different factions could only be assured by a mixed 
model of Separation of Powers, by creating mutual checks between the governmental 
institutions. The idea of checking and balancing power by power was confirmed with the 
dominant Newtonian view of the universe in the late 18th century – which held that all the 
heavenly bodies were kept in their proper spheres by the force of gravity acting from one body 
to the other.197 Good government, whose essential characteristic is balance, is the one, 
therefore, that keeps everything in its proper place and prevents each part to dominate the 
others by mutual checks and balances.

In the mixed model of Separation of Powers, judiciary has a special status. Judiciary, 
Hamilton writes in the Federalist 78,

“may truly be said to have neither FORCE nor WILL, but merely judgment; and must ultimately 
depend upon the aid of the executive arm even for the efficacy of its judgments.”198

Judiciary checks the other two powers in an exclusive way: It does not only measure the 
laws of the legislative and the actions of the executive against a preexisting standard, the 
Constitution or a law, but it does also interpret that standard, itself. Judiciary, therefore, 
monitors and ensures the working of Separation of Powers as it is envisioned in the Constitution. 
As judiciary is the very guardian of the Constitution, Mansfield rightly argues,

“it puts “the intention of the people” shown in their solemn act of establishing a constitution 
above the intention of their agents, (that is, the other branches which have force and will) and, 
perhaps, even above their own “momentary inclination.”199

Thus, as Montesquieu put a strong emphasis, an independent judicial review is indispensible 
for moderate and balanced government.

The Mixed Separation of Powers

Executive

Judiciary Legislative

197 McClelland, p. 375.
198 Hamilton, “Federalist No. 78.”, in Hamilton et al.
199 Mansfield, p. 14.
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III. The Constitutional History of  
 Turkey and Checks and Balances

A. The Constitutional Development in the Late  
 Ottoman Empire

The modernization of the Ottoman State did not emerge from a sudden, unexpected 
encounter with the emerging Western centralized state, as it was, more or less, the case for 
China and Japan. The Ottoman State and society, just like its Russian counterpart, had, indeed, 
been in constant political, economic, and cultural contact with the West. The Ottoman 
modernization, therefore, relied, more than anywhere else, on a sharp, immediate, and urgent 
necessity to catch up, and adapt to, the rapid and merciless transformation of the whole 
political, economic, and cultural structures of the globe, in a word, on the irrefutable necessity 
to adapt to the (new) age. (icab-ı asra intibak) For the Ottoman state elite, now for the Sultans 
and then for the bureaucrats, the rivals of the past had, therefore, become the very model for 
reform in their own government.

Although it was a holistic transformation, covering not only the state institutions and the 
political class (askeri), but also the Ottoman society (reaya), the Ottoman modernization had 
begun by, and spread out from, the state. The Ottoman State, both as the very subject and the 
object of modernization, points out a fundamental difference between the dynamics of 
transformation in the Western and the Ottoman society. Due to the feudal antecedents of the 
Western centralized state, which would conclude with the modern nation-state, a series of 
historical confrontations between the center and the periphery – first, as the feudal nobility 
and the cities, and then as the burghers and the industrial labor – led to some compromise 
between the periphery and the center, and thus the transforming integration of the former to 
the latter.200 Instead of these crosscutting cleavages shaping the Western centralized state, as 
Şerif Mardin famously argued,

“the major confrontation in the Ottoman Empire, was unidimensional, always a clash between 
the center and the periphery.”201

As opposed to the orientalist illustration of the East as a naturally inert, passive, and 
indolent world, thus resistant to change202, the Ottoman modernization was brought about 
intentionally and spontaneously, rather than reluctantly and forcefully, by its strong center that 
imposed it in a top-down manner on the periphery. The content of the Ottoman modernization, 
in this respect, was always authoritarian, regardless of the various shapes it took in the 18th 
and the 19th centuries. Despite the change of the agents of modernization, from the Sultans to 
the bureaucrats and the leaders of the Ittihat ve Terrakki (the Committee of Union and Progress), 
there was a consistent continuity regarding its content, i.e. the authoritarian modernization 
and centralization of the state structure – which was inherited by the new elite of the early 
Republic of Turkey that took it into an even more radical phase.

The process of the Ottoman modernization was not restricted to the Tanzimat reform era 
of the 19th century. It was initiated by the reformist sultans of the late 18th century, and for a 
very pragmatist, however sacred cause, i.e. “saving the Ottoman State”.203 (Devlet-i Aliyye). This 

200 Şerif Mardin, “Center Periphery Relations: A Key to Politics”, Daedalus, 1973, p. 8.
201 Ibid, pp. 8 – 9.
202 The orientalist perspective, which is permeated the classical Western philosophy, is manifested in a clear form in Montesquieu’s 
 theory of climate in the Spirit of Laws.
203 The pragmatist cause of “saving the state”, which was also the main motive behind the reforms of the bureaucrats of the 19th 
century, led to a serious theoretical weakness in the Ottoman modernization. Indeed, in comparison to the rapid changes of the 
state institutions, there had only been a gradual change in the fields of history, philosophy, and literature. Ilber Ortaylı, 
Imparatorluğun En Uzun Yüzyılı (The Longest Century of the Empire), Istanbul: Alkım Publications, 25th Edition, 2006, p. 24.  
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pragmatic cause meant, simply, the modernization of the army and the centralization and 
strengthening of the political and economic state structure. These reforms, as they necessitated 
a giant cadre of bureaucracy and modern institutions of education, would set off an 
unstoppable chain of reaction and the political intelligentsia – which would secure the rule of 
the state in the 19th century – emerged from the reforms of the Sultans in the late 18th century.

i. Sened-i İttifak (Charter of Alliance) - 1808

Sened-i İttifak, which was a charter of alliance signed between Mahmut II (1808 – 1839) 
and the local power holders (ayan), is conventionally interpreted as the first document limiting 
the authority of the Ottoman Sultanate, thus read as the belated Magna Carta of the Ottoman 
constitutional history. As the main character of the late Ottoman Empire had been the 
modernization, i.e. centralization and strengthening, of the Ottoman State structure, however, 
Sened-i İttifak was, in fact, a historical contradiction. It did never get into effect, as the Sultan, 
after a very short period of submission, succeeded to bring down the powers of the ayans and 
to strengthen his authority without any further doubt.204 In order to grasp the true meaning of 
the document, therefore, it is indispensible to understand its historical context.

The reforms of modernization had begun by the reign of Selim III (1789 – 1807) that were 
mainly concentrated on the establishment of a new modern army, i.e. Nizam-ı Jedid (New 
Order). Sultan’s objective was to abolish, eventually, the traditional army of janissary that was 
degenerated a long time ago, as it was unsuccessful against the modern Western armies in the 
battlefield and the most concrete, disloyal, and threatening source of power in the capital. As 
the new army led to the establishment of several Western-type educational institutions, the 
policies of Selim III – which were unable, in turn, to solve the financial background of reforms 
– were opposed by an alliance between the janissaries, the guilds, and the religious-legal class, 
i.e. ulema, and all at once sensed that their traditional status was threatened by the new order. 
In 1807, as the new army was officially declared, the pro – status quo alliance overthrew the 
reign of Selim III, imprisoned the Sultan, and replaced him with a puppet, Mustafa IV.205 (1807 
– 1808) In order to rescue Selim III, Alemdar Mustafa Pasha, the powerful ayan of Rusçuk (little 
Ruse), marched to the capital in 1808 with an army of 15.000 men.206 The aim of the pro-
reformist pasha was to secure the support of the throne for his local power that was under a 
clear threat by the advance of the Russian army. As Alemdar entered into the palace, however, 
Mustafa IV, in an attempt to secure his throne through remaining the only surviving heir of 
Osman, ordered the murder both of his cousin Selim and his brother Mahmut. As the latter was 
miraculously rescued thanks to the harem playing its last political role207, Mahmut II became 
the new Sultan. The clear irony was that the reign of Selim III – who was the first in his aim to 
restore the central authority of the Ottoman State through reforms of modernization – was 
tragically concluded with the ayans seizing the power.

The gist of the Sened-i İttifak, which was signed between Mahmut II and the ayans of the 

 Mardin’s main thesis in his masterpiece “The Political Thoughts of Jeune Turks”, in this respect, was that theoretical shallowness  
 (fikr-i zaaf) was the main characteristic of Jeune Turks; in exactly the same way, it has been the main sickness of the politics of  
 Turkey, including Marxists. Mardin argued that it was this legacy of pragmatism, which aimed to find short-term, practical, and  
 valid-for-the-state solutions of the early military and civil bureaucratic elite, not necessarily the “reactionary” ulema, from which  
 fikr-i zaaf of the politics of Turkey emerged. Şerif Mardin, Jön Türklerin Siyasi Fikirleri (1895 – 1908) (The Genesis of Young Ottoman  
 Thought: A Study in the Modernization of Turkish Political Ideas), Istanbul: Iletişim Publications, 15th Edition, 2008, pp. 16 – 17.
204 As if aiming to correct a historical contradiction, Mahmut II destroyed the original document and the scholars of Ottoman history  
 could, only, study a copy of it in Tarih-i Cevdet of Ahmet Cevdet Pasha. Ortaylı, p. 36.
205 Eric Jan Zürcher, Modernleşen Türkiye’nin Tarihi (Turkey: A Modern History), Istanbul: Iletişim Publications, 27th Edition, 2012, pp. 47 – 48.
206 Ortaylı, p. 33. Exactly one hundred years later, Rumelia would play its reformist and interventionist political role, again. An army from the  
 same path would march to the capital in 1908, this time, however, not to rescue an imprisoned sultan, but to force the most powerful one  
 (Abdulhamid II) to announce the constitutional monarchy.
207 Ibid, pp. 33 – 34.
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208 In the document, ayans also promised to be respectful for the territories and autonomies of each other. Zürcher, p. 53.
209 The only part of the document, which was loosely connected to rights of the subjects, was the article on fair taxation. Ibid, p. 53.
210 Alemdar, who saw that there was no chance of survival, blew up his palace along with hundreds of janissaries. Ortaylı, p. 36.

Ottoman State, was that the ayans promised to be loyal to the Ottoman throne, protect it 
against insurgencies, and support the reforms and the establishment of a new army in 
exchange of the Sultan’s acknowledgment of their autonomous status and power.208 It, 
therefore, resembles Magna Carta, not as a constitutional document enumerating the rights of 
the citizens209, but as a charter through which the throne acknowledges the local power 
holders as official partners of power. Sened-i İttifak was sui generis, nonetheless, as the peak of 
the political influence of the ayans in the very context of the centralization of the Ottoman 
State structure; hence, a historical contradiction. 

As a matter of fact, only one month later the signing of the Sened-i İttifak, Mahmut II, who 
was indebted to Alemdar for his throne, did nothing to rescue his Grand Vizier from a new 
janissary rebellion.210 Through abolishing the army (Sekban-ı Cedid) that was established by 
Alemdar in lieu of Nizam-ı Cedid and the murdering of Mustafa, the only remaining candidate 
for the throne, Mahmut II soothed the janissary revolt. For the rest of his reign, he succeeded 
not only to abolish the janissary army, the long-lived trouble of the state, in 1826, which would 
be known as the Vaka-i Hayriye (the Auspicious Incident), but also to bring down the powers of 
the ayans, strengthen the central authority, and bring about the reforms of modernization, 
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including the establishment of a new modern army (Asker-i Mansure-i Muhammediye), that his 
predecessor tried to realize in vain. While Mahmut II succeeded, to a certain extent, in his 
centralization and modernization reforms in the state structure, the rise of nationalisms and 
the maturation of imperial competition had already begun to tear the Empire apart irrevocably.

ii. Gülhane Hatt-ı Hümâyunu (The Imperial Edict of   
 Gülhane) – 1839

Gülhane Hatt-ı Hümâyunu (the Imperial Edict of Gülhane), known as Tanzimat Fermanı 
(Imperial Edict of Reorganization) – which was proclaimed in the name of the new Sultan, 
Abdülmecid I (1839 – 1861), and was written and read by Mustafa Reshid Pasha, a leading 
reformist bureaucrat and the minister of foreign affairs, on November 3, 1839 – signed the 
beginning of a new stage in the Ottoman modernization. It was the very beginning of a new 
reform period that was led, framed, and managed by the Bab-ı Ali (the Ottoman Porte), i.e. the 
Ottoman bureaucracy. Although it did not bring about a full-fledged modern constitutional 
system, the Imperial Edict of Gülhane was the beginning of the Ottoman constitutional 
development, hence the first step towards the rule of law.

In the Turkish historiography, the period that was initiated by the Imperial Edict of Gülhane 
in 1839 and concluded with the Islahat Fermanı (the Imperial Reform Edict) in 1856 was known 
as the Tanzimat Period, i.e. the period of reform and reorganization. Now, there was, one the 
one hand, a consistent continuity between the Tanzimat Period and its predecessor, the era of 
the reformist Sultans of Selim III and Mahmut II. Above anything else, the major objectives of 
these two periods were common, the centralization and modernization of the state structure. 
As Zürcher notes, the term “Tanzimat-ı Hayriye” (“the Auspicious Reform”) was already used in 
the period of Mahmut II, in a document establishing the Advisory Council.  (Meclis-i Vâlâ-yı 
Ahkâm-ı Adliye) As Mahmut II aimed to establish a modern bureaucracy that was corresponding, 
effectively, to the expanded realm of authority of the Ottoman State, regarding the history of 
administrative centralization, his reign could, rightly, be called as the very beginning of the 
Tanzimat Period.

The modern bureaucracy – which was established by Mahmut II to administer the great 
empire212 – had become so far strong that his successors could not be able to maintain their 
control over it. As the apprentice outgrew his master, Bab-ı Ali, instead, succeeded to have the 
control of the Sultans. The clear rupture, therefore, between the Tanzimat Period and the 
preceding era of the reformist Sultans was that power, thus the leadership and management of 
reforms, passed from the hands of the Sultans to those of the bureaucrats. 

The Imperial Edict of Gülhane was promising four fundamental reforms213:

i. Life, dignity, and property of the subjects of the Ottoman State would be guaranteed.

ii. A modern, fair and equal, taxation system would be established in lieu of the traditional 
tax farming system, Iltizam.

iii. Military service would be equal and compulsory.

211 Zürcher, p. 83. Although it was only advisory and was established to bear the bureaucratic responsibility of the legislative  
 affairs that increased immensely due to the expansion of state authority, the Advisory Council constituted the origin of the  
 parliaments of the Tanzimat Period, thus of the Ottoman parliamentary tradition. Ortaylı, p. 124.
212 The introduction of a modern division of authority among the innumerous branches of the bureaucracy was only one of the  
 accomplishments of the reforms of Mahmut II. For his other reforms on bureaucracy, see: Zürcher, pp. 70 – 71.
213 Ibid, p. 84. Although it was not a widespread power of production in the Ottoman society, the Imperial Edict of Gülhane also  
 declared the abolishment of slavery. Ortaylı, p. 92.
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214 Ibid, p. 54.
215 The kul status, therefore, was one of the main reasons behind the absence of a fully developed aristocratic class in the  
 Ottoman society. Ibid, p. 101.
216 Ibid, p. 112.

iv. Legal equality would be established for all of the subjects of the Ottoman State, 
irrespective of their religious affiliations.

Regarding its historical background, the Imperial Edict of Gülhane was introduced for geo-
strategic necessities of its time, i.e. to gain the support of the European powers against the 
imminent threat of the governor of Egypt, Mehmet Ali Pasha, who had become so far strong 
that he decided to declare his independence and compete with his former superior, and the 
successful reforms of modernization of this fierce enemy had become the very models of 
reform for the Ottoman State. The Imperial Edict of Gülhane, in this respect, was announced at 
the very historical moment when the son of the governor of Egypt, Ibrahim Pasha, was 
marching towards the capital with an unstoppable army.214 

At the same time, the edict, however, was the reflection of the mentality of the ruling 
bureaucrats on the modernization and centralization of the Ottoman state structure. A 
compulsory military service and a modern taxation system, on the one hand, were the two 
urgent issues of reforms that were inherited from the reign of Mahmut II. A constitutional 
guarantee on the rights of the subjects, on the other hand, was reflecting the main motivations 
of the bureaucrats who not only aimed to establish this classical idea of the Western liberal 
constitutional tradition in the Ottoman State, but also to get rid of their own unsecured status 
as mere subjects (kul) of the Sultan. In the Ottoman State, all of the subjects of the Sultan, 
including primarily the political class, askeri, were the kul of the Sultan. Their lives were 
unsecure, along with their property, status, and rank, as they were all at the mercy of the 
Sultan’s mandate. The legal confiscation system, by preventing inheritance of property and 
rank, was to ensure that there would be no center of power to able to compete to that of the 
Sultan.215 The Imperial Edict of Gülhane, in this respect, aimed to establish a kind of modern 
citizen, in lieu of the traditional subject, whose life, property, and dignity were guaranteed by 
law. Finally, through the article on the equality before the law, the bureaucrats were introducing 
the modern notion of legal equality into the Ottoman state structure, notwithstanding their 
expectation to soothe the raising nationalism and separatism among the non-Muslim 
population of the state.

For whatever the actual reason might be, the Imperial Edict of Gülhane was, therefore, the 
first document that put constitutional limitations on the exercise of power. Henceforth, it is 
interpreted as the beginning of the constitutional development in the Ottoman Empire, 
despite the fact that the promises on the establishment of modern military service and taxation 
could not be fulfilled. The Imperial Edict of Gülhane, moreover, had initiated the Tanzimat 
period in which the political power – which was traditionally concentrated in the same hands 
– had simultaneously begun to spread among new centers of power, such as the ministries of 
defense (Serasker) and finance (Maliye Nazırı), the ministries of internal (Dahiliye Nazırı) and 
foreign affairs (Hariciye Nazırı), and the advisory councils (Meclis-i Vâlâ-yı Ahkâm-ı Adliye) that 
began to resemble, increasingly, to the institution of modern parliaments. 

The Tanzimat period was concluded with the Islahat Hatt-ı Hümâyunu (The Imperial Reform 
Edict) in 1856 that was announced due to the pressure and the intervention of the external 
powers. Similar to the Imperial Edict of Gülhane of 1839, the Imperial Reform Edict of 1856 
promised to establish legal equality between the Muslim and non-Muslim subjects. Although 
the objective of the bureaucrats behind the second edict was to drive away the interventionist 
policies of the external powers by promising to realize the reforms of modernization by itself, 
the European powers used the document as a further opportunity to intervene into the 
internal affairs of the Ottoman State.216
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iii. Kanun-i Esasî (Basic Law): The Ottoman Constitution of 1876

The international crisis in the Balkans constituted the historical context of the first Ottoman 
Constitution. The Balkan crisis reached its climax as the Russian pan-Slavism demanded 
reforms and a de facto autonomy in Bulgaria.217 Now, the Ottoman Empire participated to the 
international conference, which was held to solve the Balkan crisis, with a surprising declaration 
of its first constitution on 23 December 1876 that was supposed to render all pressures for 
reform on the Ottoman State null and void. Although it was, in its general framework, based on 
the Belgian Constitution of 1831, certain articles of Kanun-i Esasî were bringing forth an 
authoritarian government as they were taken from the Prussian Constitution of 1850.218 
Eventually, Kanun-i Esasî, which launched the first constitutional period of the Ottoman State, 
led, in less than two years, to the demise of itself and of the first constitutional period of the 
Ottoman State.

In addition being the first comprehensive enumeration of the rights of Ottomans219 – 
including, primarily, equality before the law, freedom of press, right to petition, inviolability of 
domicile, absolute prohibition of seizure, torture, and forced labor, freedom of education, 
property rights, legality of taxation, right to be admitted to the public offices220, free exercise of 
all religions221 – the Kanun-i Esasî not only framed the nature, authority, rights, and duties of 
the sovereign power, but also established the first constitutional organs and branches through 
which various functions of the sovereign power were supposed to be exercised. As it is shown 
below, however, this was only the false appearance hiding the real content: The list of rights, 
although extensive, did not constitutionally protect the rights it enumerated and rendered 
them effective, as there was no real Separation of Powers. The executive and legislative 
branches were absolutely dependent on the Sultan and no independent judicial review was 
introduced to safeguard the Constitution, along with the rights it contained. As a matter of 
fact, the Constitution would be laid aside by the very absolute power it granted to the Sultanate.

Article 3 stated that sovereignty was united in the Sultan, who was also the supreme Caliph of Islam:

“The Ottoman sovereignty which is united in the person of the sovereign of the supreme 
Caliphate of Islam belongs to the eldest of the princes of the dynasty of Osman.”222

Article 5 rendered the sovereign power of the Sultan both irresponsible and sacred:

“His majesty the Sultan is irresponsible: His person is sacred.”

Article 7 enumerated the powers of the Sultanate through which the Sultan had almost 
absolute power and control over the executive, legislative, and judicial branches of government:

“His majesty the Sultan counts among the number of his sovereign rights the following 
prerogatives: He names and revokes the Ministers; he confers grades functions and the insignia of 
his orders; gives investiture to the chiefs of the privileged provinces in the forms determined by the 
privileges granted to them; he coins money; his name is pronounced in the mosques during the 
public prayers; he concludes treaties with the powers; he declares war; he makes peace; he 
commands the armies by sea and land; he orders military movements; he causes to be executed the 
217 As Serbia, which declared war to the Ottoman Empire on 30 June 1876, retreated by the superiority of the Ottoman army,  
 Russian pan-Slavism had turned its attention from Serbia to Bulgaria. Zürcher, p. 117.
218 Ibid, p. 117. As the reformist bureaucrat Midhat Pasha played a major role in the formation of the Ottoman Constitution of  
 1876, it is also known as “the Midhat Constitution”.
219 Article 8 of the Constitution stated that; “all the subjects of the Empire are without distinction called Ottomans no matter  
 what religion they profess.” The Ottoman Constitution”, (promulgated on 12/23 December, 1876), The American Journal of  
 International Law, Vol. 2, No. 4, Supplement: Official Documents, 1908, p. 368.
220 Only on one condition, according to Article 13, i.e. the knowledge of Turkish as the official language of the state. Ibid, p. 369.
221 Article 11 stated that although Islam was the religion of the state, hence the Sultan Caliph, the state protected the free  
 exercise of all religions recognized in the Empire. Ibid, p. 369.
222 Ibid, p. 367.
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dispositions of the Sheri (sacred law) and the laws; he makes the regulations for public 
administration; he remits or commutes penalties imposed by the criminal tribunals; he convokes or 
prorogues the general assembly and he dissolves, if he deem necessary, the chamber of deputies on 
condition of proceeding to the reelection of the deputies.”  

In the face of his extensive power and control, the Sultan was constitutionally rendered an 
absolute monarch. Article 113, in this respect, granted exclusive powers to the Sultan on the 
state of siege or the extraordinary situation, including the power of expelling that Abdülhamit 
II would use effectively against the very founders of the constitution, such as Mithad Pasha, in 
the near future:

“His Majesty the Sultan has the exclusive power of expelling from the territory of the Empire 
those who in consequence of information worthy of confidence collected by the administration of 
police are recognized as being injurious to the safety of the State.” 224

The articles on executive, legislative, and judicial branches of government, nonetheless, 
initiated the true beginning of the constitutional rule in the Ottoman State, as they constituted 
the basics of the institutions, functions, and authorities of these branches. Article 28, in this 
respect, puts the executive power on the Council of Ministers (Meclis-i Vükelâ) under the 
presidency of Grand Vizier:

“The powers of the Council of Ministers comprise all important affairs of the State whether 
internal or external.”225

Just like Article 7 granted the right to name and revoke the Ministers to the Sultan, Article 
28 stated that the deliberations of the Council of Ministers had to be submitted to the sanction 
of the Sultan.226 The executive branch, therefore, was responsible to the Sultan, instead of to 
the legislature.

Article 42 established the bicameral General Assembly (Meclis-i Umûmî) that was 
composed of the Senate (Heyet-i Âyân) and of the Chamber of Deputies (Heyet-i Mebusan) as 
the legislative branch.227  According to Article 54, the draft laws could have the force of law only 
after having been adopted by two chambers and were sanctioned by the Sultanate.228 While 
Article 60 stated that the members of the Senate would be named for life by the Imperial Order 
or the Sultan, Article 65 noted that the members of the Chamber of Deputies would be 
indirectly elected by the people, according to Article 69, for 4 years.229 Within this framework, 
the legislative branch was rendered absolutely dependent on the institution of Sultanate.

Most importantly, the last clause of Article 7 granted to the Sultan the absolute power, not 
only to convoke or prorogue, but also to dissolve the Chamber of Deputies on condition of 
proceeding to the reelection of the deputies. In order to ensure that there would be a reelection 
after the dissolution of the Chamber of Deputies, Article 73 put a limit on the maximum time 
between the dissolution and the reelection of the Chamber of Deputies:

“In case of the dissolution of the Chamber by an Imperial Irade (order) the general elections 
must commence in time necessary for the Chamber to meet again at least six months after the date 
of the dissolution.”230

223 Ibid, pp. 367 – 368.
224 Ibid, p. 386.
225 Ibid, p. 370.
226 Similarly, Article 31 submitted the trial of an accused Minister – after the following order of approval of the High Court, the  
 Chambers, and the Grand Vizier – to the sanction of the Sultan. Ibid, p. 370.
227 Ibid, p. 373.
228 Ibid, p. 375.
229 Ibid, p. 378, 379.
230 Ibid, p. 379.
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Articles 81 – 95 arranged the judiciary power in general and the High Court in particular. 
According to Article 87, while the civil affairs belonged to the civil tribunals, the tribunals of 
Sheri231 shall judge affairs concerning the Sheri.  Article 7, again, granted absolute judiciary 
powers to the Sultan as he could remit or commute penalties imposed by the criminal law.232

As the General Assembly, despite being unsuccessful in the legislative affairs, had 
immediately become a public space where the policies of the Government were vibrantly 
discussed and fiercely criticized, Abdülhamit II, by his very legal power deriving from Article 7, 
dissolved the Assembly indefinitely on 14 February 1878 by seizing the opportunity of the 
Russian army being almost at the gates of the capital.233 Although the constitution was never 
officially abolished, Abdülhamit II, through violating Article 73 on the maximum time limit – 6 
months – for the reelection of the Assembly, ruled the Ottoman State as an absolute monarch 
for 30 years. His absolute reign, nonetheless, would not be the end of the reforms of 
modernization. Zürcher, in this respect, presents the thesis that despite the fact that there were 
certain contradictions between the eras of Tanzimat and Abdülhamit II on the freedom of 
expression, organization, and of press, there was a consistent continuity regarding the reforms 
of modernization and centralization from the former to the latter era.234

iv. The Second Constitutional Era (1908) and the   
 Constitutional Amendment of the Committee of Union  
 and Progress (1909)

The second Constitutional era of the Ottoman Empire was the direct result of the July 
Revolution of 1908 that was realized by the organized rebellion of the officers – who were the 
members of the illegal Committee of Union and Progress (CUP) – of the Macedonian and the 
Thracian Armies.235 The demand of the rebellion was the restoration of the Constitution, hence 
the Constitutional regime. As it became clear that he was unable to suppress the rebellion, 
Abdülhamit II announced on July 23, 1908 that Kanun-i Esasî was restored and the parliament 
would be assembled after 30 years of delay.236 After such a long period of authoritarian 
oppression over freedom of expression and organization, the restoration of the Constitutional 
regime led, almost immediately, to a vibrant public space, full of political protests and workers’ 
strikes.237 The power of the CUP that was firmly established after the general elections, however, 
took an unexpected strike from a counter-revolutionary rebellion, known famously as “31 
March incident”, which sprang in the capital on April 12, 1909. The rebellion, which demanded 
the exile of several of the CUP members and the restoration of the Sharia law238, was suppressed 
by the march of an army led by the CUP officers from Macedonia into the capital on April 24. As 
Abdülhamit II was dethroned and the power of the CUP was absolutely restored, the parliament 
made a major amendment in the Constitution on August 8, 1909.239 This major revision of the 
Constitution – including the amendment of 21 articles, the annulment of 1 article, and the 
addition of 3 articles – turned the Ottoman State into a parliamentary monarchy.
231 Ibid, p. 381.
232 We should also note that Article 108 stated, “the administration of the provinces shall have at its base the principle of  
 decentralization.” Ibid, p. 384.
233 Zürcher, p. 122.
234 Ibid, pp. 122 – 128.
235 Ibid, p. 145.
236 Ibid, p. 142.
237 Note that in the very beginning of the Constitutional regime, the CUP and the government worked concertedly in the  
 suppression of the workers’ strikes. Therefore, while in the first year of the constitutional regime there were more than one  
 hundred general strikes, there would be none in the rest of the Constitutional regime. Ibid, p. 146.
238 In fact, the sharia law was still in force in the Second Constitutional Era. The demand on the restoration of the sharia law,  
 therefore, reflected the counter-revolutionary character of the rebellion. The Liberal Party (Ahrar Fırkası) in the opposition,  
 under the leadership of Prince Sabahattin, tried, in vain, to emphasize on the counter-CUP, rather than the anti-constitutional, 
 character of the rebellion. Abdülhamit II, on the other hand, always denied that he was any connection with the rebellion.  
 Ibid, pp. 149 – 154.
239 Ibid, p. 154.
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The revision of the Constitution, first of all, highly limited the authorities of the Sultan. 
Article 113 – which granted exclusive powers to the Sultan, including the power to expel 
anyone in a state of siege – was completely annulled. According to the amended Article 7, the 
Sultan had now the power to name, only, the Grand Vizier as the head of the executive, along 
with the Shaykh al-Islam.240 Even the ultimate approval of the Grand Vizier, however, relied on 
a vote of confidence from the majority of the Assembly. 

The power of the parliament, on the other hand, was firmly established, as the Council of 
Ministers, the executive branch, was rendered responsible only to the legislative branch. The 
parliament, moreover, could be dissolved only if the cabinet could not receive a vote of 
confidence, and in the case of the dissolution of the parliament, general elections should be 
held within three months. It, therefore, had become a truly legislative organ, as the parliament, 
according to Article 53, had the exclusive powers to make laws and treaties.241 Regarding the 
veto power of the Sultan on the draft laws, Article 54 stated that the Sultan had to approve the 
law within two months and if he decided to return the law to the Assembly for its reconsideration, 
the Sultan had no option but to approve it after the Assembly decided to resend the law even 
without any revision.242

The major revision of the Constitution in 1909 also included the extension of the rights and 
freedoms of the Ottoman people. Despite the absence of any article on freedom of thought, 
among these extended rights, freedom of press and freedom of organization were particularly 
salient features of the revised Constitution, most probably as a reaction to the censorship on 
press and organization in the former authoritarian rule of Abdülhamit II. These rights, however, 
were not effectively enjoyed, as the rule of CUP was as authoritarian as its predecessors. After 
the revision of the Constitution, indeed, the parliament under the control of CUP would pass 
many laws to strengthen the central authority of the state and to restrict the individual and 
social freedoms.243

B. The Constitutions of Modern Turkey in Terms  
 of Separation of Powers and Checks and   
 Balances 

i. The Constitution of 1921 in pursuit of Independence:  
 Concentration of Powers and Decentralization

The Constitution of 1921, namely Teşkılat-ı Essasiye Kanunu (the Fundamental Organization 
Law), was the constitution of an extraordinary situation in which most of the lands of the 
Ottoman State, primarily the capital, was under the occupation of imperial powers. The Grand 
National Assembly of Turkey, which was founded in 1920 by the resistance movement in 
Ankara, ratified the Fundamental Organization Law in January 1921 in pursuit of independence. 
It was, therefore, the constitution of the war of independence. The raison d’être of the 
Constitution was to enable the resistance movement to work as a Republic in the very legal 
framework of the Ottoman State.244

Article 1 of the Constitution vested sovereignty, without any condition, on the people.245 
This article was amended in 1923 to include the definition of the form of government of Turkey 
240 Tarhan Erdem, Anayasalar ve Seçim Kanunları (1876 – 1982) (Constitutions and Electoral Laws), Istanbul: Milliyet   
 Publications, 1982, p. 16.
241 Ibid, p. 17.
242 Ibid, pp. 17 – 18.
243 Zürcher, p. 155.
244 Ibid, pp. 249 – 250.
245 Erdem, p. 27.

ARI kitap_10-ENG.indd   65 11/6/12   11:07 AM



66

as a Republic246, as the Ottoman Sultanate was abolished in 1922. From this amendment 
onwards, all of the first articles of the succeeding constitutions would be the same: “The State 
of Turkey is a Republic.” In the constitutional amendment of 1923, another article was added, as 
the 2nd Article, which defined the religion of the State of Turkey as Islam. The same article, 
which was also the 2nd Article of the Constitution of 1924247, would be abolished in 1937 and 
the State of Turkey would be defined as a secular state.248

One of the most salient features of the Constitution of 1921 was the union of powers as it 
vested both the executive and the legislative powers on the Assembly. According to Article 2, 
the executive and legislative powers were exercised by and concentrated in the Grand National 
Assembly – which was defined as the sole and real representative of the people.249 As the 
constitution was prescribing concentration of powers, Article 8 stated that the Assembly had 
to elect the members of the Council of Ministers, direct them on executive affairs, and change 
them whenever it deemed it necessary.250 In the same logic of concentrating the power in the 
same hands, the head of the Assembly that was elected by the Assembly, according to Article 
9, was also the natural head of the Council of Ministers.251

As the ultimate foundation of the Grand National Assembly of Turkey was the independence 
of the state, the Constitution of 1921 was adopted as an interim organizational program. The 
Constitution of 1921, therefore, included no regulation regarding the judicial branch and the 
fundamental rights and freedoms, nor any principle on the supremacy of the Constitution. As 
the Kanun-i Esasî was not officially abolished in 1921, the freedoms and judicial organization 
regulated in the Constitution of 1876 were taken for granted by the Constitution of 1921.252 

The concentration of powers in the Assembly by the Constitution of 1921 aimed to create, 
not an authoritarian government, but a strong and an efficient leadership for the struggle of 
independence of the country. It was, therefore, the result of a truly extraordinary situation in 
which the historical role of the Assembly, for that unique moment, was to unite and lead the 
national fight against the occupation of the imperial powers for the ultimate emancipation of 
the country and the state. For that matter, the Constitution of 1921 and its founder, the so-
called First Assembly, was everything but authoritarian. More than half of the provisions of the 
Constitution were about local governments. Indeed, its central organizing principle was 
decentralization: For the self-government of the provinces and districts, the Constitution 
provided a strong and autonomous model of local government endowed with an authority of 
jurisdiction. The Constitution of 1921, in this respect, was the result of an Assembly that was, in 
its composition, more pluralist than any of its successors.

ii.  The Constitution of 1924 in pursuit of a Modern Nation- 
 State: Concentration of Powers and Separation of   
 Functions

In the year 1921, there were but little discussions for the main characteristics of the state in 
the near future. As the national struggle for independence led by the Assembly in Ankara had 
begun to achieve military successes against the imperial powers here and there, the need to 
found a new state from the ashes of the enslaved and ruined became gradually more obvious. 
246 Ibid, p. 30.
247 Ibid, p. 31.
248 Türkiye Cumhuriyeti Anayasaları (The Constitutions of the Republic of Turkey), Adalet Bakanlığı (Ministry of Justice),  
 December 2011, p. 12.
249 Erdem, p. 27.
250 Ibid, p. 27.
251 Ibid, p. 27.
252 Ergun Ozbudun, Türk Anayasa Hukuku (Turkish Constitutional Law), Ankara: Yetkin Publications, 1998, p. 6.
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With the abolishment of the Sultanate (1922) and of the Caliphate (March 1924), and the 
establishment of the Republic (1923), a new constitution, a much more systematic document, 
was adopted on April 20, 1924 to determine the main features of the new state. It was founded 
by the so-called Second Assembly that was less plural in its composition and under the strict 
control of the leadership of Mustafa Kemal.

The Constitution of 1924, according to Article 3 in its original form, vested sovereignty, 
without any condition, on the people.253 As a continuation of its predecessor, the Constitution, 
in Article 5, concentrated both the legislative and the executive powers in the Grand National 
Assembly as the sole and real representative of the people, despite the achievement of 
independence.254 It provided only a separation of functions in which the executive power was 
vested on the Council of Ministers under the leadership of the President of the Republic. 
According to Article 7, the Assembly had the exclusive power to supervise and change the 
Council of Ministers whenever it deemed it necessary.255

In terms of Separation of Powers, the major weakness of the Constitution of 1924 was the 
lack of an independent judiciary endowed with a power to safeguard the constitution by 
measuring the constitutionality of the laws and acts of the Assembly. This essential lack had 
become more serious in the face of a powerful Assembly that embodied both the legislative 
and executive powers in itself. The individual and collective rights, which constituted an 
extensive list in the Constitution, therefore, had become null and void in practice. Although the 
amendment of the constitutional provisions were rendered difficult by Article 102256 – in 
contrast to the Constitution of 1921 that aimed to provide a maneuvering ability to the 
legislative flexible enough to respond to the extraordinary situation in hand – the lack of any 
constitutional review on the legislative and executive branches, along with a highly 
unrepresentative electoral system, concluded with the ineffectiveness of the supremacy of the 
Constitution and of the individual and collective rights it provided. Even after the end of the 
twenty years of one-party dictatorship under the Republican People’s Party, the power of the 
new ruling Democrat Party between 1950 and 1960 had gradually become authoritative itself, 
as the Constitution of 1924 provided neither judicial supervision nor a representative electoral 
system to check and balance the power of the ruling party. Indeed, the establishment of an 
independent Supreme Constitutional Court, along with a representative electoral system, 
could not be realized until the Constitution of 1961. 

iii. The Constitution of 1961: The Introduction to the   
 System of Checks and Balances and the Reasons of Its  
 Failure

The halting democracy of Turkey entered into a totally new phase through the coup d’état 
realized by a group of army officers of medium ranks on May 27, 1960. The aim of the army 
officers was not a mere government reshuffle, but a restructuring of the whole political 
structure. While Cemal Gürsel, the former Commander General of the Land Forces, was 
subsequently brought to the chairmanship of the military coup, a declaration – written by five 
law professors – legitimized the coup d’état on the grounds that the former ruling Democrat 
Party lost its political legitimacy as it violated the constitution.257 Since the Democrat Party was 
banished, the Committee of National Unity under the leadership of Gürsel – who had the 
absolute power as the Head of State, Prime Minister, and the Minister of Defense – had seized 
253 Erdem, p. 31.
254 Ibid, p. 31.
255 Ibid, p. 31.
256 Ibid, p. 40. 
257 Zürcher, pp. 352 – 353.
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the power. After the elimination of fundamentalists – who called for a longer military rule, as 
they had no trust in political parties – in the Committee of National Unity on November 13, 
1960, the signs for a transition to parliamentarian democracy grew stronger.258 Indeed, as the 
Constitution prepared by the Constituent Assembly was approved by a referendum on July 9, 
1961, Turkey had entered into a new phase, into “the Second Republic”.

The salient political dilemma of the First Republic was that the political party that obtained 
a majority in the Assembly would acquire, spontaneously, an absolute and unrestricted space 
and ability to maneuver. By a highly unrepresentative electoral system – which ensured, for the 
winning party, the majority of the seats in the parliament – and the lack of any constitutional 
review on the executive and legislative powers that were held in conjunction by the ruling 
party, a parliamentary tyranny was, indeed, prescribed. Now, as the common anxiety of the 
founders of the new constitution was to prevent, at all costs, a monopoly of power by a single 
political party as that of the former Democrat Party, the whole logic behind the Constitution of 
1961 was to check and balance the Assembly, and thus its dominant political party, by the 
powers of other political institutions. In order to establish such a system of institutional checks 
and balances, several constitutional measures were introduced: 

First of all, the legislative power vested in the Grand National Assembly (Article 5)259 was 
divided between two institutions: the National Assembly and the Senate of the Republic. 
(Article 63)260 The members of the Senate were to be elected by popular vote except a certain 
quota that was reserved for the appointments by the President. According to Article 92, for a 
draft law to have the force of the law, both of the assemblies had to ratify the law and the veto 
of the Senate for a draft law proposed by the National Assembly could only be rejected by the 
vote of a two-thirds majority of the latter.261 

Secondly, the Constitution of 1961 – which introduced a true Separation of Powers by 
vesting the executive power on the President and the Council of Ministers (Article 6) and the 
judicial power on independent courts (Article 7)262 , founded, for the first time, an independent 
Supreme Constitutional Court to safeguard the supremacy of the Constitution by measuring 
the constitutionality of the acts of the executive and the laws of the legislative. (Article 145 – 152)263

Thirdly, the Constitution guaranteed, in addition to the independence of the judicial 
branch, the autonomy of the universities and of the mass media. The aim was, clearly, to disable 
the political power to encroach on the vital means of mass communication and education and 
to create additional sources of checks and balances through non-governmental organizations.

Fourthly, the Constitution provided a wide list of fundamental rights and liberties to such 
an extent that the aim of all the future constitutional amendments was nothing but to restrict 
these rights and undermine their effectiveness, as they would be interpreted too advanced 
and too large for the “idiosyncratic” characteristics of Turkey as an emerging democracy. 
Indeed, while the Constitution of 1982 would define the Republic of Turkey, in an ambiguous 
and suspicious tone, as a Republic “respectful to the human rights” (Article 2), the Constitution 
of 1961 formulated the Republic, in the same article, as the one that was “based on human 
rights.”264

Fifthly, in order to prevent for a single party to obtain an overwhelming majority in the 
parliament, the Constitution introduced the electoral system of proportional representation. 
258 Ibid, p. 354.
259 Türkiye Cumhuriyeti Anayasaları, p. 13.
260 Ibid, p. 40.
261 Ibid, p. 40.
262 Ibid, pp. 13 – 14.
263 Ibid, pp. 79 – 84.
264 Ibid, p. 12.
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The aim was to create a plural parliamentary system that was able to represent as much of the 
political spectrum as possible. In addition to the constitutional guarantees on individual and 
collective rights and liberties, thanks to this highly representative electoral system, the 
Constitution led, almost immediately, to an unprecedented and un-succeeded, vibrant and 
plural politic atmosphere. The shining, and the only example of its kind, in this respect, was the 
representation of a socialist party in the Assembly – which was the first of being outside the 
traditional Kemalist perspective: Workers’ Party of Turkey. (TIP) Although it was able to secure 
only a few numbers of seats in the parliament and never to be part of a coalition government, 
the impact of TIP on the politics of Turkey was drastic. As Zürcher argued, TIP, by its very 
existence in the parliament, forced the mainstream political parties to clarify their ideological 
and political positions.265 TIP, which was the first political party that acknowledged the existence 
of Kurds by stating that “there live a Kurdish people in the East of Turkey”266, served as a political 
laboratory for the emerging radical left.

Last but not least, the Constitution of 1961 that ensured an unprecedented liberal political 
atmosphere formulated its own contradiction: the establishment of the National Security 
Council, along with an independent military judiciary. The National Security Council, in fact, 
was the least surprising result, in comparison to those explained above, of the 1961 Constitution 
that was the direct product of a coup d’état. The aim of the Constitution was to provide for the 
army a constitutional role according to which the duty of the National Security Council was to 
counsel the government both on the internal and external security issues. In the following 
twenty years, its role of consultation, and its ultimate penetration into the ordinary 
parliamentary politics, was extended to such a degree that the National Security Council had 
become, from time to time, the real and true center of power – which defined the very famous 
redlines267, hence the enemies and the others, of the state of Turkey.

As the Constitution of 1961 created a highly vibrant and intense political atmosphere in 
which almost all of the traditional taboos of the political elite had started to be discussed by 
various political agents and through different perspectives, the army – which saw itself as the 
guardian of the Republic – had become discontented with the democratic experience that 
lasted ten years. On March 12, 1971, the Chief of the General Staff presented a note, in the force 
of an ultimatum of the Turkish Armed Forces, to the Prime Minister. After this military 
intervention in 1971, the new government – which was established by the consent of the army 
in the leadership of Nihat Erim – started immediately to work on the annihilation of the liberal 
content of the Constitution of 1961. As the Assembly accepted the constitutional change 
proposed by the government, a sum of 44 articles in the Constitution was amended on 
September 20, 1971.268 The striking change of spirit could best be illustrated by the amendment 
on the Article 11 that set out the restriction of fundamental rights and freedoms.

The original Article 11 of the Constitution of 1961 stated that:

“The fundamental rights and freedoms shall be restricted by law only in conformity with the 
letter and spirit of the Constitution. The law shall not infringe upon the essence of any right or 
liberty not even when it is applied for the purpose of upholding public interest, morals and orders, 
social justice as well as national security.”269

265 Zürcher, p. 358.
266 Mesut Yegen, Müstakbel Türk’ten Sözde Vatandaşa: Cumhuriyet ve Kürtler (The Republic and the Kurds), Istanbul: Iletişim  
 Publications, 2006, p. 166. As the TIP was banned after the military coup of 1971, the article in its manifestation on the  
 Kurdish question was presented as the evidence of its violation of the 59th article of the Law on Political Parties in which it is  
 stated that “political parties cannot allege the existence of minorities depending on national or religious cultural differences 
 or linguistic difference in the Turkish Republic.” Behice Boran, İki Açıdan Türkiye İşçi Partisi Davası (The Trial of Workers’ Party  
 of Turkey), Istanbul: Bilim Publications, 1975, p. 10.
267 After the 1980s, the two major enemies for the union and perpetuity of the Republic, as the National Security Council defined, 
 were the Kurdish separatism and the political Islam.
268 Zürcher, p. 376.
269 Erdem, p. 73.
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Now, the amended Article 11 stated that:

“The fundamental rights and freedoms shall be restricted – with the aim of protecting the 
integrity of the State with its country and nation, of the Republic, the national security, the public 
interest, morals and orders or with the special causes that are laid out in other articles of the 
Constitution - by the law only in conformity with the latter and spirit of the Constitution.” 270

The amendment of Article 11 – which enabled the law to restrict the fundamental rights 
and liberties by law – meant that the whole liberal spirit of the Constitution was suffocated by 
the military intervention. It was, from that moment onwards, already dead, a body without a 
soul. Indeed, the constitutional amendment also abolished the autonomy of the universities 
and the mass media and restricted the authorities of the Constitutional Court.271 Finally, the 
power of the National Security Council was extended as its counsel to the government on 
national security issues was rendered as binding counsel. In order to “repair the harm” that was 
already inflicted upon the political regime by the liberal spirit of the Constitution, State Security 
Courts were established in 1973 and tried more than 3000 people until its abolishment in 1976.272

The historical failure of the Constitution of 1961 led, twenty years later, to the 1980 military 
coup and the anti-democratic Constitution of 1982. After many attempts to revise the 
constitution, it is now clearly understood that the revisions, no matter how comprehensive 
they are, could not get rid of the authoritarian spirit of the Constitution of 1982 and in order 
establish a truly democratic political structure in Turkey, a new constitution with a democratic 
spirit has to be introduced. In the process of founding a new constitution, the historical 
experience deriving from the Constitution of 1961 is invaluable. It was, on the one hand, a 
revolutionary document that not only enumerated the fundamental rights and freedoms, but 
also ensured their effective enjoyment by introducing a modern Separation of Powers. As a 
Constitution of a coup d’état, it was also, however, a contradictory document that assigned a 
constitutional role for the army after which the latter would be the center of power by 
reproducing its role as the guardian of the Republic. Most importantly, the failure of the 
Constitution of 1961 points out that for the establishment of a democratic government, 
constitutional provisions are, by themselves, useless unless they are supported by a democratic 
culture and embraced and internalized by society as a whole.

iv. The Constitution of 1982: The Sword of Damocles over  
 the Democracy of Turkey

After the military coup of 1980, it was more than clear that the army would not restore the 
normal democratic system before it was fundamentally transformed. The Constitution of 1982 
was accepted with a 91,4% “yes” vote in the referendum.273 Although it was by no means a free 
referendum, the whole society, from left to right, bended before the sword of the army. The 
whole logic of the new constitution was to reverse the constitutional developments achieved 
by its predecessor. It was meaningful, in this respect, that “May 27”, along with “May 1”, was no 
longer a public holiday.274 The aim of the Constitution of 1961 was to disperse power among 
various institutions so that the power of the executive, which was prevented to encroach on 
those of legislative and judiciary, were to be balanced and checked by those of other 
institutions. In contrast, the main objective of the Constitution of 1982 was to concentrate 
power in the hands of the executive that would be under the strict surveillance of the National 
270 Türkiye Cumhuriyeti Anayasaları, p. 13.
271 Zürcher, p. 376.
272 Ibid, p. 376. The State Secuirty Courts were re-established in 1983 and served in the suppression of Kurdish nationalists and  
 political Islamists in the 1990s until its ultimate abolishment on May 7, 2004.
273 Ibid, p. 406. 
274 Ibid, p. 402.
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Security Council. It was as if the main fear of the Constitution of 1961, an overwhelmingly 
strong executive, turned into the sole desire of the Constitution of 1982. While the ideal of the 
former was balance through a plural political system, that of the latter was, clearly, stability 
under an iron claw. 

Article 2 of the Constitution of 1982 projected the rule of law, despite the statement that 
the Republic of Turkey was no longer relied on, but only respectful to the human rights:

“The Republic of Turkey is a democratic, secular and social rule of law; bearing in mind the 
concepts of public peace, national solidarity and justice; respecting human rights; loyal to the 
nationalism of Atatürk and based on the fundamental tenets set forth in the preamble.”275

The Constitution of 1982 emphasized on the rule of law in the preamble and in various 
articles. Indeed, the Constitution even projected a system of Separation of Powers, the 
supremacy of the Constitution, and an independent judicial review. The trick, however, was 
that the rule of law, along with the constitutional procedures that were supposed to implement 
it, were merely formal. The authoritative spirit of the Constitution was craftily hidden behind 
the formal mechanisms of rule of law. The formal appearance was to distract the eyes from its 
decisive content.

In the preamble, the Constitution of 1982 declared that it adopted the system of Separation 
of Powers:

“The Separation of powers which does not imply an order of precedence among the organs of 
state, but refers solely to the exercising of certain state powers and discharging of duties which are 
limited to cooperation and division of functions and which accepts the supremacy of the 
Constitution and the law.”276

While Article 7 vested the legislative power on the Grand National Assembly, which was no 
longer composed of two chambers, Article 8 granted the executive power on the President of 
the Republic and the Council of Ministers.277 Behind this ordinary division of functions, there 
laid an over-empowered executive. Indeed, regarding the balance between the legislative and 
executive powers, the Constitution clearly bended towards the latter. For the first time, the 
Constitution of 1982 stated that in the state of emergency, the executive branch was now 
entitled to issue decrees that would have the force of law without any intervention of the 
legislative branch. Article 121 under the title “Regulations on the State of Emergency” stated 
that:

“During the state of emergency, the Council of Ministers meeting under the chairmanship of the 
President of the Republic may issue decrees having the force of law on maters necessitated by the 
state of emergency.”278

Similarly, Article 122 under the title “State of Siege, Mobilization, and State of War” stated that:

“during the period of martial law, the Council of Ministers meeting under the chairmanship of 
the President of the Republic may issue decrees having the force of law on maters necessitated by 
the state of martial law.”279

Apart from the state of war, the legislative authority endowed upon the executive power 
could be legitimized as a necessary means to render the executive branch capable enough to 
effectively respond, without any delay of the legislative procedures, to the urgent necessities 

275 Türkiye Cumhuriyeti Anayasaları, p. 12.
276 Ibid, p. 11.
277 Ibid, p. 13.
278 Ibid, p. 65.
279 Ibid, pp. 65 – 66.
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of the state of emergency. It could, further, be argued that after all, exception is not the rule. 
The history of Turkey, however, presented an opposite picture in which the exception has truly 
become the rule. Turkey, in general, sometimes wholly and sometimes partially, was under the 
rule of emergency laws for 41 years of the 90 years old history of the Turkish Republic.280 The 
extraordinary situation declared in the Kurdish populated provinces of Turkey, in particular, 
including 8 major and 3 neighboring provinces, lasted 15 years281 from July 19, 1987 to October 
30, 2002. During this state of “exception”, the whole region became a no-man’s land in which 
the very fundamental human rights were systematically violated, thousands of murders have 
remained unsolved, thousands of villages were evacuated, and tens of thousands of people 
lost their lives.282 

The Constitution of 1982 also changed the constitutional status of the President – which is 
merely symbolic in a parliamentary system. In the state of emergency and the state of siege, 
first of all, the President was entitled, by Articles 121 and 122, to lead the Council of Ministers 
for the enactment of the decrees that would have the force of law.283 Moreover, in the case of 
the absence of a vote of confidence for the government, the Constitution of 1982, in its Article 
116, granted a wider power to the President regarding the abolishment of the parliament than 
the Constitution of 1961 in its Article 108.284 A simple comparison between the Article 104 of 
the Constitution of 1982 and the Article 97 of the Constitution of 1961 on the duties and 
authorities of the President would clearly demonstrate that the powers of the Presidency were 
extended for a great deal, including its legislative power to submit legislative acts to referendum 
and its executive power to appoint the Chief of the General Staff.285

Regarding the relations between the military and the civil institutions, the Constitution of 
1982, in Article 118, assigned a much more powerful status for the National Security Council - 
institutions – which was established by the Constitution of 1961 and whose authorities were 
extended by the constitutional amendment in 1971. According to the original document, the 
Security Council had the power to define the security priorities of the state and the government 
should take its suggestion of policies and measures into primary consideration. In the following 
decades, the power of the National Security Council would swing over the heads of the elected 
as the sword of Damocles by which the army, when it deemed necessary, would inflict fatal 
blows on the elected government, as in the so-called postmodern military intervention of 
February 28, 1997. By the constitutional amendment in 2001, the decisions of the institution, 
however, were rendered advisory – which should only be taken into consideration for the sake 
of an effective coordination between different state institutions.286

Article 9 of the Constitution of 1982 vested the judicial power on the independent courts.287 
The autonomy of these courts, whose independence had become disputable especially on 
political trials, and of the Supreme Constitutional Court, however, was undermined in favor of 
the executive power. In line with the constitutional restrictions over the freedom of association, 
and particularly that of trade unions, and with the constitutional authority of the executive to 

280 Zafer Uskul, “Olağan Yönetilemiyoruz” (“We cannot be Ruled Ordinarily”), Radikal, 27. 12. 2001.
281 Before the announcement of the extraordinary situation, the region was already under the martial law since 1979. Therefore, 
 the region in question had officially been under the emergency rule for 23 years. Moreover, despite the fact that the  
 extraordinary situation was lifted completely in 2002, the region can still be claimed under the emergency rule since the  
 Turkish Armed Forces continues to declare certain parts of the region as “security zones”. This constant securitization of the  
 Kurdish issue through announcements of the emergency situations, whose history is as old as the Republic, justifies  
 Benjamin’s thesis of exception becoming the rule. Walter Benjamin, “Theses on the Philosophy of History”, Illuminations,  
 London: Fontana Press, 1992, p. 248.
282 According to the data announced by the Ministry of National Defense, 25.374 PKK members, 3.541 security staff, and 5.105  
 civilians lost their lives during the extraordinary situation between 1987 and 2002.
283 Türkiye Cumhuriyeti Anayasaları, pp. 65 – 66.
284 Ibid, p. 63.
285 Ibid, p. 57.
286 Ibid, p. 64.
287 Ibid, p. 14.
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suspend the law, thus the fundamental individual and collective rights and freedoms, in an 
extraordinary situation, the establishment of the Council of Higher Education, in Articles 130 
and 131288, and of the Radio and Television Supreme Council, in Article 133, to control the 
institutions of education and the means of communication, has already abraded the autonomy 
of the universities and of the press.289 

In this respect, the composition of the Supreme Council of Judges and Public Prosecutors 
– whose president, for Article 159 of the Constitution, is the Minister of Justice and whose ex-
officio member is the Undersecretary of the Ministry of Justice – conflicted with the principle 
of judicial independence.290 In a similar fashion, the composition of the Supreme Constitutional 
Court was rearranged to increase the control of the executive branch over the judicial. 
Regarding the authorities of the Constitutional Court, in this respect, Article 148 of the 
Constitution stated that the form or substance of decrees having the force of law – which were 
issued during a state of emergency and martial law – could not be brought before the 
Constitutional Court for the review of their constitutionality. Moreover, the deferment of 
elections (Article 78), declaration of a state of war and allowance of foreign armed forces to be 
stationed in the country (Article 92), declaration of a state of emergency and of martial law 
(Articles 121 and 122), international treaties (Article 90), and the decision of the Supreme 
Military Council and of the Supreme Council of Judges and Public Prosecutors are among 
those that are outside the scope of constitutional review.291 Similarly, according to the last 
paragraph of Article 152, no allegation of unconstitutionality could be made with regard to the 
same legal provision “until 10 years elapse after publication in the Official Gazette of the 
decision of the Constitutional Court dismissing the application on its merits.”292 Finally, 
according to Article 148, constitutional amendments could be examined only in respect of 
their form. In addition, in comparison to the Constitution of 1961, the Constitution of 1982 – 
which did not prescribe individual application to the Constitutional Court – restricted the 
number of persons who could apply to the Constitutional Court with an allegation of the 
unconstitutionality of an act or law.

 v. Constitutional Reforms of the Last Decades

In the following decades of the Constitution of 1982, there have been many attempts to 
revise the Constitution for the establishment of a democratic constitution in general and a 
balanced system of Separation of Powers in particular. Although these attempts included 
major amendments in the Constitution of 1982, the process has concluded with the decision 
of the Justice and Development Party’s initiative to found a totally new constitution, a decision 
that has been widely supported by society as a whole.

Turkey’s candidacy for the membership of the European Union (EU) requires a 
comprehensive reform in governmental and societal realms, as every candidate for the EU 
should meet the so-called Copenhagen Criteria – which aim too ensure the rule of law and the 
effective enjoyment of fundamental rights and freedoms in every member state. In the pursuit 
of meeting these criteria, the first revisions in the Constitution of 1982 were realized in 1995. 
The first comprehensive constitutional amendments, however, were realized on October 3, 
2001. In this respect, first of all, the infamous Article 13 – which regulates the restrictions of the 
fundamental rights and freedoms – is moderated and the essence of these rights and freedoms 
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is strictly protected. While the principle of moderation aims to ensure the suitability and 
necessity of any restriction for its objective, the principle of essence guarantees that these 
restrictions cannot disturb, let alone destruct, the essence of these rights and freedoms.293 
Moreover, the preamble of the Constitution is modified. In the original preamble, it was stated 
that:

“No idea and thought can be defended (…) against the Turkish national interests, the Turkish 
existence, the principle of integrity of the State with its territory and nation, the historical and moral 
values of Turkishness (...)”294

Here, the constitutional amendment in 2001 replaced the phrase “no idea and thought” 
with “no activity”, thus decriminalized “thought”, even in its allegedly threatening form for the 
state of Turkey.295 Similarly, the amendment of Article 14 on the abuse of the fundamental 
rights and freedoms used the term “no activity”. As it was also discussed during the parliamentary 
meetings, it is still ambiguous that these amendments ensure the protection and effective 
enjoyment of the fundamental rights and freedoms, as the expression of a thought in the 
public space is itself an activity. The same article was modified with respect to the banished 
abuses of the fundamental rights and freedoms that now included only 

“the aim of disturbing the integrity of the state with its territory and nation and of eliminating 
the democratic and laic Republic that is based on human rights.”296

In terms of cultural rights, the clause of Article 26 stating that “no language forbidden by 
law can be utilized in the expression or dissemination of thoughts”, and the following clause of 
Article 28, “no publications or broadcasts can be made in a language forbidden by law” were 
removed from Constitution.297 This particular amendment aiming to meet the Copenhagen 
Criteria is, clearly, related with the freedom for the Kurdish language. In a similar fashion, the 
collective rights of associations and organizations, in Articles 33 and 34, were also extended by 
the constitutional amendments in 2001.298 On one of the most important parts of the reform in 
2001 was on the articles regulating the banishment of political parties. The Constitutional 
Court, first of all, has now the option to enact the relatively light sanction of “partial or full 
removal of State support”, instead of taking the heavy decision of banishment, for the political 
party in question. Moreover, reaching the decision of banishment of a political party requires, 
according to the amended Article 149, requires a quantitative majority in the Constitutional 
Court.299 Finally, regarding the status of the National Security Council, the decisions of the 
institution, were rendered truly advisory – which should only be taken into consideration by 
the government for the sake of an effective coordination between different state institutions.

The Constitution of 1982 was also comprehensively amended in 2010, especially with 
respect to the fundamental rights and freedom. Regarding the system of Separation of Powers, 
one of the major reforms was the establishment of the institution of ombudsman that is 
depended upon the Grand National Assembly. The role of the ombudsman, according to the 
amended Article 74, is the examination of complaints, channeled through the right to petition, 
on the administration.300 Moreover, the amended Article 145 on the military courts clearly 
stated that the crimes committed against the security of the state and the constitutional 

293 Ibid, pp. 120 – 121.
294 Ibid, p. 117.
295 Ibid, p. 121.
296 Ibid, p. 121. Note that Article 14 states that Republic of Turkey is based on, rather than merely respectful for, the human rights, 
 as it was in the famous Article 2 of the Constitution of 1961.
297 Ibid, pp. 126 – 127.
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299 Ibid, pp. 178 – 179.
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301 The amended article also adds that civilians cannot be put on trial by military courts, except in the state of war. Ibid, p. 175.
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system will be dealt by general, instead of military, courts.301 Finally, Articles 146 to 148 on the 
Constitutional Court were also amended extensively regarding its composition and the right of 
individual appeal302, in addition to the Article 159 on the Supreme Council of Judges and Public 
Prosecutors.303 Although these constitutional reforms on the judiciary branch aim to restore its 
independence via the executive power, it is now more than clear that for the establishment of 
a true, instead of formal, system of Separation of Powers – through introducing Checks and 
Balances by which powers are not only separated but also shared between different institutions  
– a totally new Constitution is required. Indeed, the current discussion on the transition of the 
political system of Turkey from parliamentary to presidential democracy revolves around the 
establishment of a true Separation of Powers in which the members of the executive branch do 
not derive from, and thus do not relied on the confidence of, the parliament, i.e. the 
independence of the executive from the legislative. Whether a presidential system is introduced 
or not, the existent democratic culture both of the political and social realms of Turkey for its 
vital support for, and internalization of, a new Constitution – which should introduce a mixed 
model of Checks and Balances into the governmental system – is more mature and advanced 
now then it was ever before.

IV. CHECKS AND BALANCES İN A  
  COMPARATİVE PERSPECTİVE

A. The Anglo-Saxon Tradition
i. The American Constitution (1787): The Original Model of  

 Checks and Balances

“Liberty will be found secreted in the interstices of constitutional procedure.” (John Neville Figgis)304

The Constitution of the United States, drafted in 1787, is more than two hundred years old. 
It is such a fundamental document that the whole American politics can be read as a history of 
disputes about constitutional interpretation. Its importance for the American society and 
government is illustrated by the simple fact that in order to become a citizen of the US, it is 
required to show some rudimentary knowledge of the Constitution and that even visiting the 
States requires a declaration that you intend the Constitution no harm.305 It is a short and basic 
document, consists only of seven articles and twenty-six amendments. It, therefore, speaks 
only in broad and general terms by leaving details to be worked out through interpretation.

The Constitution, in the Article VI, defines itself as “the supreme law of the land” which all 
government officers shall be bound to support and respect.306 It is designed according to three 
major structural principles:

i. The principle of Federalism – which divides power between the nation and its constituent 
states,

ii. The principle of Separation of Powers – which separates Power among the three branches 
of the federal government,
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iii. The principle of Checks and Balances – which allows each branch to perform certain 
duties originally assigned to the other branches.

The American Constitution created a government of separated institutions – i.e. a bicameral 
Congress, the presidency, and the Supreme Court – that share powers. The document is 
obviously structured according to the model of Separation of Powers: Article I is on the 
Congress, Article II is on the presidency, and the Article III is on the judiciary. Article I entrusts 
the legislative power to the Congress:

“All legislative powers herein granted shall be vested in a Congress of the United States, which 
shall consist of a Senate and House of Representatives.”307

Members of the House, on the one hand, are elected directly by the people for two-year 
terms, and the seats are distributed among the states according to population. (art. I, sec. 2) In 
the Senate, on the other hand, each state has two members regardless of its size.308 (art I, sec. 3) 
The members of the Senate were originally elected by the state legislatures. This was changed, 
for greater democracy, by the Seventeenth Amendment and the members of the Senate have 
also been directly elected by the people for six-year terms since 1913.309 As the Constitution 
itself, statutes lawfully enacted by the Congress are “the supreme law of the land” (art. VI) by 
which the executive and judicial branches are bound. If federal and state law conflict, the 
former prevails.310 

Article II entrusts the executive power to the president who hold his office during the term 
of four years:

“The executive power shall be vested in a President of the United States of America.”311 

Article III, finally, entrusts the judicial power to one Supreme Court and to the inferior Courts:

“The judicial power of the United States shall be vested in one Supreme Court, in such inferior 
Courts as the Congress from time to time ordain and establish.”312

Regarding the principle of Checks and Balances, while Article I lists powers that are by 
nature legislative, even if shared in part with the president, Article II lists powers that are by 
nature executive, even if shared in part with the Senate. In this respect, the president – through 
his powers to report on the state of union, to recommend measures to Congress, and to use of 
the qualified veto – shares in the legislative power, and the Senate – through its authority to 
confirm the appointment of high-level executive officers and to ratify treaties – shares in the 
executive power.313 The president, according to Article II, Section 2:

“shall have power, by and with the advice and consent of the Senate, to make treaties, provided 
two-thirds of the Senators present concur; and he shall nominate, and by and with the advice and 
consent of the Senate, shall appoint ambassadors, other public ministers and consuls, judges of the 
Supreme Court, and all other officers of the United States.”314

Moreover, according to the Constitution, while the president with his title of commander-

307 Ibid, p. 95.
308 This was a concession to the smaller states for their approval of the Constitution. Ibid, p. 3.
309 The Constitution of the United States of America, in Currie, p. 111.
310 Ibid, p. 4.
311 The Constitution of the United States of America, in Currie, p. 101. Article II, thus, primarily grants to the President the  
 following powers: the conduct of war, the superintendence of the relations with foreign nations, the execution of the laws  
 and the direction of the administrative apparatus of the government, the appointment and removal of high-level executive  
 officials, and the guiding of the legislative process through information and proposed measures. Bessette and Schmitt, p. 59.
312 The Constitution of the United States of America, in Currie, p. 104.
313 James W. Ceaser, “Doctrines of Presidential-Congressional Relations”, in Wilson and Schramm (eds.), p. 95.
314 The Constitution of the United States of America, in Currie, p. 103.
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in-chief would direct the operations of war once authorized and begun, Article I, Section 8 
states that only Congress could legitimately move the nation from a state of peace to a state of 
war and that Congress shall have power “to raise and support Armies.”315 As the commander-in-
chief, the president has extensive authority in the battlefield; in ordinary domestic matters, 
however, he was empowered only to execute the laws. The Congress, in this respect, may limit 
the presidential authority to seize private property even for purposes of national security. 
Deriving from the Magna Carta, the Fifth Amendment of the Constitution forbids the 
government to deprive any person of life, liberty, or property without “due process of law”.316

The principle of Separation of Powers, in other words, may proceed in two different ways: 
In many cases, each institution can work on its own without a check, as, for instance, in his 
pardoning power, president is the sole authority.317 In other cases, however, when the 
concurrence or cooperation of more than one branch is needed for the accomplishment of the 
given objective, direct or indirect checks come into play. According to the Constitution, for 
instance, a president’s strategy requires a vote of funds by the Congress. President Ronald 
Reagan’s support for the Nicaraguan Contras, in this respect, was constantly opposed and 
thwarted by the Congress, thanks to the requirement for its vote of funds.318

As the American Constitution only provides the general and broad outlines, its interpretation 
and application in the years since its adoption is as fundamental as its articles themselves. Each 
branch regularly interprets the Constitution in order to determine the limits of its authority and 
the decisions of the judges, especially those of the United States Supreme Court, on the 
constitutionality of legislative and executive acts have particular importance in determining 
what the Constitution actually means. In this respect, while in the foreign affairs, and in the 
cases of emergency, the Constitution has been interpreted as granting nearly complete 
exclusive powers to the president, in domestic matters, Article II gives the president solely the 
executive powers specifically enumerated.319 

According to Article I, Section 8 of the Constitution, the Congress has authorized the 
president to employ armed forces in an efficient manner to defend the United States against 
insurrection or invasion.320 The determination of whether there is a case of emergency, 
however, remains ambiguous; as a number of presidents in the 20th century have introduced 
US troops into hostile situations on which there appeared no immediate military threat to the 
country.321 In any case, according to the Constitution, as the authority to declare war rests with 
the Congress, in the cases of emergency, the president should act only to preserve the status 
quo until Congress is in a position to decide. President Harry S. Truman, in this respect, famously 
argued, “whatever the six Justices of the Supreme Court meant by their differing opinions, (the 
president) must always act in a national emergency.”322

315 Ibid, p. 99.
316 Ibid, pp. 107 – 108.
317 Ceaser, p. 96.
318 Ibid, p. 96.
319 Sheldon, p. 70. Also, Currie, p. 36.
320 The Constitution of the United States of America, in Currie, p. 99.
321 For many examples in the crises of Korea, Vietnam, Grenada, Libya, and Mexico, see:
322 Ibid, p. 40.
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ii. The Constitution of the United Kingdom: Fusion of   
 Powers?

Constitutions, whose aim is to regulate the conduct of government, have, by its very 
nature, a superior status vis-à-vis all other laws. This superiority is clearly reflected in the 
American Constitution that defines itself as “the supreme law of the land” or in the German 
Constitution that is called Grundgesetz or the Basic Law.323 Constitutions, in general, provide 
three major measures to ensure their supreme status:

323 Finer et al., p. 40.

Checks and Balances in the American Constitution

PRESIDENT

Judicial Check on the Executive

Executive Check on the Judiciary                                     

Judicial Check on the Legislative                                     

Legislative Check on the Executive

Executive Check on the Legislative

Legislative Check on the Judiciary

•	Upholds the 
Constitution: 

The power to declare 
the executive acts 
unconstitutional.

•	Appoints federal 
judges.

•	Can grant pardons. 
(federal offenders)

•	Overrides presidential veto.

•	Confirms executive 
appoint.

•	Ratifes treaties, declares 
war.

•	Removes the president by 
impeachment..

•	 -Appropriates money.

•	  Proposes and veto laws.

•	Calls for speacial sessions.

•	Makes appointments to 
federal posts.

•	Negociates foreign 
treaties.

•	

•	

•	

•	

•	

•	

•	

•	

•	

SUPREME COURT             CONGRESS

•	Upholds the Constitution
The Power to declare acts of 
Congress unconstitutional. 

•	 Creates lower federal courts.
•	 Removes judges by 

impeachment.
•	Overrules judical decisions.
•	Approves appointments of 

federal judges.
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324 Ibid, p. 42.
325 Ibid, p. 43.
326 Ibid, p. 43.
327 Ibid, p. 43.
328 In this fundamental point, the constitutional system of Turkey follows the lead of Britain. The severest controversy over the  
 columns of a new Constitution, in this respect, is whether a presidential system should be introduced into the political system 
 of Turkey.
329 Ibid, p. 59.

i. Establishment of a Supreme Constitutional Court that decides whether ordinary laws are 
repugnant to the constitution in hand,

ii. Nullification of an ordinary law if it is found repugnant to the constitution in question,

iii. A more arduous procedure for the abrogation or alteration of a constitutional provision 
than that established for ordinary laws and rendering certain fundamental clauses of the 
given constitution irremovable and non-amendable.

These characteristics – which find their clear expressions in the American, German, and 
French constitutions – do not apply to the case of the United Kingdom. (UK) The Constitution 
of the UK is unique as it is indeterminate, indistinct, and un-entrenched. First and foremost, it 
is indeterminate in the sense that UK has no written constitution, as many matters, including 
even a vote of no confidence for government, are ruled entirely by custom, convention, judicial 
interpretations, or Standing Orders of the House.324 The Constitution of UK, moreover, has an 
indistinct structure, as there is no special institution assigned to measure the constitutionality 
of ordinary laws. It is, finally, un-entrenched due to the absence of any special requirements for 
enacting or amending constitutional provisions.325

In the political system of UK, the Parliament is the Queen, the House of Lords, and the 
House of Commons combined.326 Although a bill – which was passed by each of the two 
Houses – become, in the original scheme, a statute by the assent of the Queen, a more flexible 
procedure has been developed in the 20th century in which a bill that is passed by the House 
of Commons and that receives the royal assent become law without the need for the consent 
of the House of Lords.327  

As its American equivalent, therefore, the British Parliament consists of an Upper and a 
Lower Chamber. Like Germany and Russia, the rationale for the existence of two chambers in 
the US derives from its federal structure as the component parts of the federation and the 
population at large are represented in different chambers. As a unitary state, in the UK, like in 
France, the original rationale was totally different, i.e. checking the democratic government 
that found its expression in the House of Commons. As the authority of the Upper Chamber is 
much more restricted today, the legitimization of the ongoing existence of the House of Lords 
emphasizes more on the advantages of a slower but better deliberation on legislation. 
Regardless of this similarity, unlike the US, the executive authority in the British political system 
resides in and is dependent upon the confidence of the legislature.328 As Finer et al. write, 
moreover, while the British Parliament is omnicompetent, the powers of its French equivalent 
are restricted to what the constitution stipulates.329

The Constitution of the UK differs from the American Constitution in fundamental respects. 
First and foremost, while the American political system is based on a presidential federal 
system, the British political system relies on a parliamentary unitary state. The real difference 
between the constitutions of the US and the UK, however, is on the issue of checks and 
balances. The sovereign authority in the UK is the Queen-in-Parliament. The expression for the 
supreme legal authority itself suggests that there is a fusion in one branch of two powers of 
government, namely the legislative and the executive. The Queen-in-Parliament, moreover, is 
regarded as the High Court of Parliament to which all other courts are inferior.330 The British 
Parliament, therefore, appears as the branch of government in which the executive, legislative, 
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and judicial powers are brought together, hence the British political system a “fusion of powers”. 

As it is studied in the previous section, a statute requires, according to the American 
Constitution, the concurrence of the president and the Congress and the Supreme Court, in 
turn, is entitled to measure its constitutionality. Moreover, the relative autonomy of the 
presidency and the Congress is ensured in the American political system as they are 
independently elected for different terms while the president has no authority to dissolve the 
Congress, the latter could only remove the former in a highly circumscribed process of 
impeachment. In addition, although the members of the Supreme Court is appointed by the 
president and the Senate, their removal could be ensured only by impeachment. In short, the 
three branches of government in the American Constitution have coordinate status and each 
hold a veto power against the others to use in the necessary circumstances. In Britain, on the 
contrary, such a coordinate status between governmental institutions is absent, as the Crown 
executes via the ministers of government whose authority depends on Parliament. Moreover, 
not only an Act of Parliament could alter the judgments of the courts retrospectively, the 
Queen’s authority to veto a parliamentary Bill has not been used in practice since 1707.331 
Henceforth, the ultimate authority rests on the Parliament. The treaty-making power, finally, in 
the US is vested in the president “by and advice of the Senate”332 In the UK, by contrast, 
ratification of treaties is completely an executive function in which there is no parliamentary 
involvement except for a notification of the legislative by the executive. Any treaty that 
spontaneously increases the power of the European Parliament, however, should be approved 
by the Parliament before it can be ratified by the British government.333

Until the UK entered the European Community in 1973, the Parliament was assumed as the 
omnipotent and paramount lawmaker, as it was entitled to make or unmake law on any 
matters, no court was competent to question the legal validity of its acts, and any lawmaking 
authority within the borders of the country was subordinate to it. Whenever the UK has become a 
member of the European Community, however, the legal order of the Community took precedence 
over the rules of domestic law. The British government, indeed, has acknowledged that where an 
act of Parliament was inconsistent with the law of the Community the latter should prevail.334 In a 
similar fashion, the Parliament has no power to infringe the Community law.

Apart from the American and the British constitutions, it would be helpful to look over 
briefly the political systems of Australia and India that derive from the Anglo-Saxon 
constitutional tradition, in addition to the major constitutions of the continental tradition of 
Europe, including the Eastern Europe.

iii. The Australian Constitution (1900)  

The Commonwealth of Australia Constitution Act was passed by the British Parliament, and 
was ratified by Queen Victoria on July 9, 1900. As the American Constitution, the titles of the 
first three chapters of the Australian Constitution are, respectively, “the Parliament”, “the 
Executive Power”, and “the Judicature”.335 Article 1 vested the legislative power of the 
Commonwealth in a Federal Parliament, Article 61 the executive power in the Queen, and in 
the Governor-General as the Queen’s representative, and Article 71 the judicial power in a 
Federal Supreme Court and in such other courts with federal jurisdiction. Despite this seemingly 

330 Ibid, p. 56 – 57. For a detailed examination of the judicial power in the UK, see: Ibid, pp. 85 – 89.
331 Ibid, p. 57.
332 Currie, p. 103.
333 Finer et al., pp. 49 – 50.
334 Ibid, p. 45.
335 See: The Australian Constitution (1900), the Parliament of Australia, http://www.aph.gov.au/About_Parliament/Senate/ 
 Powers_practice_n_procedures/Constitution
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clear-cut Separation of Powers in the Constitution, the Australian political system is, in fact, 
founded in the model not of the American, but of the British political system. First and foremost, 
according to Article 1 of the Constitution, the Australian Parliament, as its English counterpart, 
is consisted of the Queen, a Senate, and a House of Representatives, hence the Queen-in-
Parliament. More importantly, Article 64 states that

“no Minister of State shall hold office (…) unless he is or becomes a senator or a member of the 
House of Representatives.”336

The members of the executive are, therefore, required to be a member of the Parliament. 
The executive, moreover, is part of the legislative not only in composition, but also in effect, as 
the legislature could restrict the power of the executive by passing new laws to that effect.337 In 
the Australian political system, where the lower house could easily be controlled by the 
executive as there have been a consistent strong party discipline, the Senate emerges as an 
additional check on the legislation process that is under the control of the executive. In addition 
to the Senate, the judicial branch, through the Articles 71 – 80, strictly defends its independence 
from the other two branches in the Australian constitutional system.

iv. The Constitution of India (1949)

The Constitution of India that was enacted by the Constituent Assembly on November 26, 
1949, and came into effect on January 26, 1950 is the longest constitution in the world – which 
contains more than 90.000 words, 395 articles and 96 amendments.338 With the adoption of the 
Constitution in 1949, which replaced the Government of India Act of 1935, the modern 
Republic of India has emerged. The Constitution in Article 1 defines the state of India not 
simply as a federal state, but as a federal Union in which the constituent states are reduced to 
almost complete dependence upon the center.339 The Constituent Assembly, in the name of 
the Indian people, assigned 97 powers of government, including the strongest, to the national 
government, 66 powers to the states, and 47 powers to either the national government or the 
states concurrently.340 The essential feature of the Constitution of India is, therefore, a 
centralization of power, as the Constitution declares, in Articles 248, 249, and 250, that all 
powers not enumerated belong to the Union Parliament, and the Parliament is absolutely 
entitled to exercise any of the powers, originally assigned to the individual states, in a state of 
emergency.341

According to the Constitution of India, the President, despite his status of “the head of the 
state”, has only nominal powers, as the President must only act according to the advice of the 
Prime Minister and the Council of Ministers. The President, in this respect, is not directly elected 
by the people, but by the Parliament and the State Legislative Assemblies.342 The executive 
branch, the Prime Minister and the Council of Ministers, exercise their power as long as they 
ensure a majoritarian support in the Lower House of the Union Parliament – whose members 
are elected directly by the people. The Ministers of the government are, moreover, not only 
accountable to both of the houses of legislature, but they must also be elected members of 
either house of the Parliament.343 The Indian political system, therefore, puts forward a 
constitutional system in which the executive and the legislative powers are fused as in the 

336 Ibid.
337 Note that Article 44 of the Australian Constitution, concerning the disqualifications for the membership of the parliament,  
 aims to soothe the executive influence on the legislative. Ibid.
338 See: The Constitution of India, Government of India: Ministry of Law and Justice, http://indiacode.nic.in/coiweb/welcome.html
339 Ibid.
340 D. D. Wallace, “The Indian Constitution of 1949”, The Journal of Politics, Vol. 13, No. 2, May 1951, pp. 270.
341 The Constitution of India. For more on this oxymoron, i.e. the centralized character of the Indian federal structure, see: Wallace, p. 270.
342 Ibid, p. 272.
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British and the Australian governmental systems. Despite this fusion of executive and legislative 
powers in the same institution, the Union Parliament, the judiciary is, in the Indian constitutional 
system, independent of the control from either the executive or the legislative powers. The 
judiciary acts, not only as an intermediary in case of disputes between two individual States or 
between a State and the Union, but also the interpreter of the Constitution as it is entitled to 
measure the constitutionality of the legislative and executive acts of the Parliament(s) and the 
Council of Ministers. Regarding the procedures of the changes in the Constitution, finally, by 
re-emphasizing its main feature of centralization of power, the Constitution states that it could 
be amended by a two-third vote in each house, plus approval by the President.344

B. The Continental Europe:
i. The Constitution of the Fifth French Republic (1958)

The present constitution of France was drafted under threat of force deriving from the 
Algerian conflict and was approved by a large majority of the electorate. The Fourth French 
Republic, which based on a parliamentary system and lasted from 1946 to 1958, was marked 
by clear instability, as there had been twenty-three governments just in twelve years.345 The 
failure of the Fourth Republic’s government to resolve the Algerian problem in June 1958 
created a concrete threat of an army coup against parliamentary institutions. Several leading 
parliamentarians invited Charles de Gaulle to form a government and de Gaulle agreed to do 
so only if he was allowed to draw up a new constitution that would provide greater power to 
the executive branch.346 In order to avoid a breakdown of public order and the establishment 
of a military rule, neither parliament nor people had much choice but to agree with de Gaulle’s 
conditions – who was the only one that could provide widespread support for the new order 
and its constitution. At the end, the new Constitution was drafted in accordance with de 
Gaulle’s terms and was approved by referendum over 66 percent of the electorate in general 
and almost 80 percent of the metropolitan population in particular voted in favor.347

The French Constitutional system has both presidential and parliamentary characteristics. 
In the final analysis, however, the spirit of the Constitution of the Fifth French Republic was to 
insulate the executive power from the legislative so that government was no longer dependent 
upon ever changing and volatile coalitions and factional interests. Indeed, the French 
Constitution of 1958 devoted half of its ninety-two articles to the executive, the legislature, and 
the relations between them.348 The President under the Constitution of the Fifth French 
Republic was not a mere nominal leader. On the contrary, s/he is elected directly by the people 
since 1962349, has arbitral powers under Article 5350, and emergency powers according to Article 
16.351 As the executive (Council of Ministers) holds extensive lawmaking powers as it is stated 
in Article 37352, the President, according to Article 13, is vested the power to sign the regulations 
deriving from these legislative powers of the executive.353 More importantly, the President has 
the authority not only to bypass the parliament in legislative issues, as s/he can present bills to 

343 Ibid, p. 272.
344 Ibid, p. 271.
345 Finer et al., pp. 8 – 9.
346 Ibid, p. 9.
347 Ibid, p. 9.
348 See: “Constitution of the Fifth French Republic of 4 October 1958”, in Finer et al., pp. 213 – 244.
349 Finer et al., p. 26.
350 “Constitution of the Fifth French Republic of 4 October 1958”, pp. 214 – 215.
351 Ibid, p. 224.
352 Ibid, p. 224.
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the discretion of the people to enact by referendum, but also to dissolve the National Assembly 
and to call new elections.354 In the face of the extensive powers of the executive branch, the 
power of the legislative, by contrast, is highly restricted. According to Article 41, the government 
may block any bill enacted by the legislature that does not fall within the specific areas 
enumerated in Article 34 on the authority of the legislative.355 The block vote provision under 
Article 44, finally, grants great procedural advantages to the Government against the 
legislature.356

In the constitutional system of the Fifth French Republic, the authority of constitutional 
review is vested in the Constitutional Council. Finer et al. summarizes its primary function by 
stating simply that:

“the Constitutional Council judges only the Parliament; and the Parliament is judged only by 
the Constitutional Council.”357

Until 1971, the main function of the Constitutional Council, indeed, was perceived as the 
authority to decide whether a particular legislative act fell into the authority of the Parliament 
under Article 34 or of the Government that appealed to the Constitutional Council through 
Article 41.  From 1971 onwards, however, as the Constitutional Council has held a number of 
bills to be unconstitutional for contravention of human rights – the Bill of Rights contained in the 
1789 Declaration and the 1946 preamble – it has become, at least de facto, a constitutional court.358

ii. The Basic Law for the Federal Republic of Germany (1949)

As a reaction to its past, the German Constitution aims to establish a law-governed state, 
i.e. Rechtsstaat. The aim, therefore, was to eliminate the possibility of Nazi-style absolute power 
and to correct the faults in the Weimer Constitution that might have led to the rise of the Nazis. 
As opposed to the Weimer Constitution, the Basic Law of 1949, in this respect, did not contain 
any power vested in the President that enabled him/her to submit a law passed by the 
Reichstag to popular vote.359

Due to its federal structure, Germany has always had a bicameral legislative organ. While 
the members of the Lower House, Bundestag, is elected by popular vote for a four-year term, 
those of the Upper House, Bundesrat, are made up of sixty-eight members nominated by the 
sixteen Land governments.360 The Lower House, on the one hand, could only be dissolved 
under very exceptional circumstances that are laid out in Articles 63 to 68.361 Unlike the Senate 
in the US, the number and voting power of the members of the Upper House, on the other 
hand, depend on the population of the Land they represent.362 Legislation is by joint action of 
both houses, as Bundesrat has an absolute veto in certain cases and can otherwise suspend the 
passage of legislation.363

As a reaction to its past, the German Constitution has rendered the institution of Presidency 
largely a ceremonial head of state. The President, according to the Constitution, is no longer 
353 Ibid, p. 218.
354 Finer et al., p. 26.
355 “Constitution of the Fifth French Republic of 4 October 1958”, p. 223, 225.
356 Ibid, p. 226.
357 Finer et al., p. 31.
358 Ibid, p. 32.
359 Ibid, p. 24.
360 Ibid, p. 24.
361 “Basic Law fort he Federal Republic of Germany of 23 May 1949”, in Finer et al., pp. 154 – 156.
362 Finer et al., p. 24.
363 Ibid, p. 24.
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directly elected by the people, but indirectly by a Federal Convention consisted of the members 
of the Federal and Land legislatures.364 S/he is no longer in charge of the armed forces; s/he has 
no emergency powers; s/he appoints, but does not select, the federal judges and ministers; s/
he ratifies the international treaties but only with the consent of the legislature.365 As opposed 
to the merely formal signature of the President for the bills duly passed, the Chancellor has the 
actual counter-signature. Indeed, it is the Chancellor, the PM as its British counterpart, who 
carries the real power as the Head of the Government. The President must appoint to the office 
of Chancellor the person who obtains a majority in the Bundestag. Once installed, the 
Chancellor is well protected by the Constitution against a “no confidence” vote, as it is not 
enough to outvote the Chancellor, but a majority of the members of the Bundestag should also 
agree on the alternative Chancellor.366 In the German constitutional system, therefore, while 
the dissolution of the executive by the legislature is highly circumscribed, there is also no 
unlimited power in the executive to dissolve the legislative branch and to call for new elections.

Regarding the judicial branch, the German Constitution sets up a Constitutional Court – 
which is divided into two senates of eight judges each: While the first senate deals with the 
basic rights cases, the second with the inter-institutional and political disputes.367 As the 
decisions of the Constitutional Court bind all legislative, executive, and judicial bodies, the 
separation of judiciary from the other two branches is ensured by the German Constitution. 
Among its functions, the Constitutional Court, according to Article 21/2, could measure the 
constitutionality of the political parties368, and handles disputes as to jurisdiction between 
Federal organs and between Federal and State organs.369 Regarding the judicial check on the 
legislative, finally, the Constitutional Court, at the request of the Government or one-third of 
the members of the Bundestag, may decide on the compatibility of a specific legislation with 
the constitution.370 

iii. The Italian Constitution (1948)

The formation of the first Republican Constitution of Italy in 1948 was indebted to the 
influence of various constitutional traditions. In order to appreciate the significance of these 
influences and to discuss Separation of Powers in the Italian constitutional system, we should 
briefly examine the main bodies of this political system, i.e. the Parliament, the President, the 
Government, and the Constitutional Court. By following the example of the American and the 
British bicameralism, the Italian Parliament is composed of two chambers, i.e. the Chamber of 
Deputies and the Senate. Both of the members of these two chambers are elected directly by 
the people, except those senators who are either entitled to the office or appointed by the 
President of the Republic.371 The members of the Chamber of Deputies are elected for five years 
through an electoral system based on proportional representation. The President of the 
Republic, as the head of the state, is indirectly elected for seven years by an extraordinary 
assembly that is consisted of the two Chambers of Parliament and a body made of three 
delegates by each region.372 The Council of Ministers, which is composed of the Prime Minister 
and his fifteen ministers, is subject to the control of the two Chambers from which it must 

364 Ibid, p. 24.
365 Ibid, p. 24.
366 Ibid, p. 25.
367 Ibid, p. 30.
368 Basic Law fort he Federal Republic of Germany of 23 May 1949”, pp. 137 – 138. The Constitutional Court found the Neo-Nazi  
 Socialist Reich Party and the Communist Party unconstitutional in, respectively, 1952 and 1956. Finer et al., p. 30.
369 Ibid, p. 30.
370 Ibid, p. 30.
371 Alfonso Tesauro and Ginevra Capocelli, “The Fundamentals of the New Italian Constitution”, The Canadian Journal of  
 Economics and Political Science, Vol. 20, No. 1, Feb. 1954, p. 50.
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372 Ibid, p. 51.
373 Ibid, p. 52.
374 Ibid, p. 52.
375 Ibid, p. 54.
376 Ibid, p. 56.
377 Mario Einaudi, “The Constitution of the Italian Republic”, The American Political Science Review, Vol. 42, No. 4, Aug. 1948, p. 669.
338 “Opinion of the New Constitution of Hungary”, European Commission for Democracy through Law (Venice Commission), Venice:  
 17 – 18 June, 2011, http://www.venice.coe.int/docs/2011/CDL-AD(2011)016-E.pdf
339 The Fundamental Law of Hungary, 25 April, 2011, http://www.kormany.hu/download/4/c3/30000/THE%20FUNDAMENTAL%20 
 LAW%20OF%20HUNGARY.pdf

receive a vote of confidence.373 The Constitutional Court, finally, is composed of members of 
one-third is appointed by the President, one-third by the Parliament, and one-third by the 
administrative and ordinary judiciary.374

Now, although the legislative power is vested in the Parliament, the government may also 
exercise legislative powers in exceptional cases with the authorization of Parliament or in the 
state of emergency.375 As opposed to the preceding constitutional system, the executive 
power, on the other hand, is vested not in the President, but in the Council of Ministers. Note 
that the government, despite its formal appointment by the President, derives its power 
exclusively from the Parliament without whose confidence it cannot exercise its authority. 
Although s/he is the head of the state, the President, therefore, does not exercise the executive 
power. As the government is the sole organ to determine the political course, the President is 
outside or above the three fundamental functions of the state. The president, who, in the 
words of Tesauro and Capocelli, “is an agent who is not inter partes, but super partes”, aims to 
coordinate the three branches of government to enable them to better carry out their functions 
and to ensure the smooth operation of the political system within the framework of the 
Constitution.376 The Constitution of Italy, nonetheless, grants the President various means to 
influence the legislative process, such as Article 74 that enables the President to promulgate 
laws as s/he “may request a new decision of the Chambers”.377 The Constitutional Court, finally, 
not only aims to settle any jurisdictional conflicts among the various organs of the state, but 
also to measure the constitutionality of the acts of the executive and the laws of the legislative.

iv. The Fundamental Law of Hungary (2012)

Hungary, which was the only former Eastern Bloc nation that did not adopt an entirely new 
constitution after the fall of Communism, has just adopted a new constitution, the Fundamental 
Law of Hungary, on April 18, 2011. This constitution was promulgated a week later and went 
into force on January 1, 2012. This succeeded the country’s first democratic 1949 Constitution 
that was adopted on August 20, 1949 and had been heavily amended on October 23, 1989.378

The first set of articles in the constitution lays out the foundations. Stating the name of the 
country as Hungary in article A, constitution states in Article B that Hungary is an independent 
democratic state governed by the rule of law; its form of government shall be that of a republic; 
the source of public power shall be the people; and the people shall exercise its power through 
its elected representatives or, in exceptional cases, in a direct manner. Article C states that the 
functioning of the Hungarian State shall be based on the principle of Separation of Powers; no 
person’s activity shall be aimed at the forcible acquisition, exercise or exclusive possession of 
power and every person shall be entitled and obliged to act against such attempts in a lawful 
way.339 Moreover, Articles S of the constitution states that a new Fundamental law or any 
amendment should require a two-thirds majority of the votes of all Members of Parliament. 
Lastly, a critical dimension of Checks and Balances system is the introduction of a cardinal act 
as an act of the Parliament, the adoption and amendment of which requires a two-thirds 
majority of the votes of Members of Parliament present.380
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The new constitution has been seen as a step towards weakening of the parliamentary 
majority’s powers and of the position of the Constitutional Court in the Hungarian system of 
checks. Thus, it has been widely criticized by European Union and the US. For instance the 
Venice Commission, which is an advisory body of the Council of Europe, is composed of 
independent experts in the field of constitutional law, expressed concerns over the provision 
on cardinal acts. It is also indicated that the new constitution has transformed the legal 
landscape to remove checks on the power of the government and put virtually all power into 
the hands of the current governing party for the foreseeable future. The main reason for this is 
that the powers of the Constitutional Court, which once had the responsibility to review nearly 
all laws for constitutionality, has been substantially diminished through changes in election 
processes and rules of access to the court and restrictions on the jurisdiction of the court and 
rules of access to the court so that it will no longer be easily able to review laws in the abstract 
for their compliance with the constitution. New constitution also puts critical limits on the 
independence of the judiciary. Moreover, new changes have been introduced regarding the 
legal supervision of elections. Lastly, the new constitution requires only by a two-thirds vote of 
any subsequent parliament for a change in public that increases the power of the governing 
party.

v. The Constitution of the Republic of Serbia (2006)

The Constitution of the Republic of Serbia, which is Serbia’s fundamental law, was approved 
in a constitutional referendum, held on October 28 and 29, 2006. By replacing the Constitution 
of 1990, it was officially proclaimed by the parliament on November 8, 2006.

Rule of law is one of the important components of the constitution along with the principles 
of social justice, civic democracy, human and minority rights and freedoms, and commitment 
to the European values.381 The principle of the rule of law includes functional, organizational 
and personal Separation of Powers among different branches of government (the horizontal 
Separation of Powers), as well as among uniform authorities established at different levels of 
governance (the vertical Separation of Powers). The Constitution states that the governing 
system rests on Separation of Powers into the legislative, the executive and the judicial power 
(Article 4 and parg. 2). The relationship of the three branches of power shall be based on the 
balance and mutual control with the assurance of independence of judiciary through the 
Constitution, the law, and other general acts such as the international law. Moreover, Article 
129 of the constitution (on the organization of governing powers) also prescribes the 
instruments of horizontal Separation of Powers such as interpellation, a vote of (no) confidence 
in the Government, dissolution of the National Assembly, as well as the procedures on the 
election of judges, presidents of the Courts and judges of the Constitutional Court.382

The National Assembly, the Government and the President of the Republic have the 
governing power and the Constitutional Court is an indirect participant in the decision-making 
process through its authority to review the constitutionality and legality of the legislation.383 It 
must be stated that the government has the most important role in the decision making while 
the power of the President is limited by the constitutional rules.384 Critiques suggest that, ‘the 
Serbian State concentrates power in the hands of the executive, with a tendency to hinder the 
development of checks and balances, including the judicial system, ombudsman-type 
institutions, and external audit, thereby undermining the public governance accountability 

380 Ibid.
381 Marijana Pajvančić, “The Basic Principle of the Constitutional State: The Constitution of Serbia”, Law and Politics, Vol. 8, No: 1, 2010, p. 53.
382 Ibid, p. 53.
383 Ibid, p. 53.
384 Ibid, p. 61.
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system.”385 According to the Articles 166 and 167 of the Constitution, “the Constitutional Court 
decisions are final, enforceable and generally binding” and Members of the constitutional 
court are elected by and decisions regarding their dismissal and end of their term of office are 
made by the parliament.386

C. The Constitutional Experiences of South   
 Africa and European Union

i. The Constitution of the Republic of South Africa (1996)

The current constitution of South Africa, which is the country’s fifth constitution, was 
created by the Parliament that was elected in the first non-racial elections of 1994, promulgated 
by the President Nelson Mandela in 1996 and has come into effect in 1997. It replaced the 
previous constitution, so-called the Interim Constitution of 1993, which declared in the 
Constitutional Principle VI on Separation of Powers and Checks and Balances that:

“There shall be a separation of powers between the legislature, executive, and judiciary, with 
appropriate checks and balances to ensure accountability, responsiveness, and openness.”387

When analyzing the current Constitution of 1996, the Constitutional Court of South Africa 
had to address whether the new Constitution complies with the principle above and concluded 
that there is no universally accepted system of Separation of Powers and thus, each country 
did, and had to, develop its own model according to its original social, political, and economic 
background:

“There is, however, no universal model of separation of powers, and in democratic systems of 
government in which checks and balances result in the imposition of restraints by one branch of 
government upon another, there is no separation that is absolute. ... While in the USA, France and 
the Netherlands members of the executive may not continue to be members of the legislature, this 
is not a requirement of the German system of separation of powers. Moreover, because of the 
different systems of checks and balances that exist in these countries, the relationship between the 
different branches of government and the power or influence that one branch of government has 
over the other, differs from one country to another.”388

After acknowledging the absence of a universally accepted model of Separation of Powers, 
the Constitution Court emphasized that a complete model of Separation of Powers was neither 
desirable nor possible, hence signified the need for a system of Checks and Balances:

“The principle of separation of powers, on the one hand, recognizes the functional independence 
of branches of government. On the other hand, the principle of checks and balances focuses on the 
desirability of ensuring that the constitutional order, as a totality, prevents the branches of 
government from usurping power from one another. In this sense it anticipates the necessary or 
unavoidable intrusion of one branch on the terrain of another. No constitutional scheme can reflect 
a complete separation of powers: the scheme is always one of partial separation.”389

As K. O’Regan writes, the Constitution of South Africa is modeled more closely on the 
Westminster system than on the presidential system of France or USA.390 Henceforth, the 

385 “Assessment – Serbia”, Support for Improvement in Governance and Management, 2011, http://www.oecd.org/dataoecd/40/27/48970654.pdf
386 The Constitution of the Republic of Serbia, 16 November 2009, http://www.servat.unibe.ch/icl/ri00000_.html
387 The Constitution of the Republic of South Africa Act 200 of 1993, South African Government Information, http://www.info.gov.za/documents/ 
 constitution/93cons.htm#SCHEDUL4
388 K. O’Regan, “Checks and Balances: Reflections on the Development of the Doctrine of Separation of Powers under the South African Constitution”,  
 Potchefstroom Electronic Law Journal (P.E.R.), Volume. 8, No. 1, 2005, pp. 120 – 121, http://www.puk.ac.za/opencms/export/PUK/html/fakulteite/ 
 regte/per/issuepages/2005Volume8no1/2005x1x_ORegan_art_tdp.pdf
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Constitution in question provides an intertwined relationship between the executive and 
legislative branches. According to the Article 86 of the current Constitution of South Africa, the 
President as the head of the executive is elected by the National Assembly from among its 
members – who ceases to be a member of the assembly as soon as s/he is elected president.391  
Moreover, according to the Article 89, the National Assembly is entitled to remove the President 
from the office on a vote of at least two thirds of its members and only on the grounds of (i) a 
serious violation of the Constitution or the law; (ii) serious misconduct; or (iii) inability to 
perform the functions of the office.392 Apart from the President as the chief of the Cabinet and 
the Deputy President, the Article 91 states that only two members of the Cabinet could be 
elected outside the members of the Assembly and all of the ministers are accountable, for the 
Article 92, to the Parliament individually and collectively.393 According to the Article 50, the 
President has the right to dissolve the Parliament only upon a resolution of a majority in 
Parliament for dissolution as long as three years has passed since the last election.394

The intertwined relationship between the executive and legislative branches is also 
realized in the legislation processes. While the members of the Cabinet prepares and initiates 
legislation according to the policy goals of their government, the bill that is passed by the 
Parliament (either by the National Assembly or the National Council of Provinces) is presented 
to the President for signature. The President has the right to send the bill to the Parliament for 
reconsideration and if it is referred back to the President, s/he has the right to send it to the 
Constitutional Court that reviews its constitutionality.395 Apart from the legislation process, the 
duties and rights of the legislative branch are determined according to the model of Checks 
and Balances, rather than to a complete model of Separation of Powers. In this respect, the 
legislative branch is entitled not only to legislate, but also to scrutinize and oversee the 
executive acts and to ensure that the executive branch remains accountable for its actions. 
Indeed, Section 3 of the Article 42 clearly writes:

“The National Assembly is elected to represent the people and to ensure government by the 
people under the Constitution. It does this by choosing the President, by providing a national forum 
for public consideration of issues, by passing legislation and by scrutinizing and overseeing 
executive action.”396

Another fundamental aspect of Separation of Powers in the Constitution of the Republic of 
South Africa is the judicial branch.397 The independence of the judiciary is guaranteed in the 
Constitution as the Article 165 states that the Courts are

“independent and subject only to the Constitution and the law, which they must apply 
impartially, and without fear, favor, and prejudice.”397

No person or state institution has the right to interfere with the functioning of the courts 
and the President appoints and removes the judges only on the advise of the Judicial Service 
Commission.399

389 Ibid, p. 121.
390 Ibid, p. 125.
391 The Constitution of the Republic of South Africa 1996, South African Government Information, p. 1303, http://www.info.gov.za/documents/ 
 constitution/index.htm
392 Ibid, p. 1303.
393 Ibid, p. 1305.
394 Ibid, p. 1277.
395 O’Regan, p. 126.
396 The Constitution of the Republic of South Africa 1996, p. 1271.
397 Apart from the relationship between the executive, legislative, and judiciary, the role of the provinces and local governments, 
 which is beyond the borders of this study, also constitutes an aspect of Separation of Powers in the constitutional system of  
 South Africa.
398 Ibid, p. 1331 (7).
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Regarding the main authority and duty of the judicial branch, the judiciary is entitled, in 
addition to protect the constitutional rights of the citizens, to uphold the Constitution, hence 
judiciary as the guardian of the Constitution. Article 172 of the Constitution clearly states that 
the judicial branch through the Constitutional Court should review the constitutionality of any 
law or conduct and declare it invalid if it finds it inconsistent with the Constitution.400 Moreover, 
the Constitutional Court through the Article 167 is given the duty to monitor Separation of 
Powers among state institutions and resolve any conflict between their realms of authorities.401 

It is because of such fundamental authorities of the Constitutional Court that there are special 
tenure provisions (Article 176/1) and special appointment provisions (174/4) for its judges.402

By analyzing particular cases on the constitutional jurisprudence on Separation of Powers, 
O’Regan argues that the constitutional system of the Republic of South Africa relies on a 
functional understanding of Separation of Powers that requires each institution’s competence 
to perform its respective power be protected.403 In certain cases, the Constitutional Court had 
to intrude to a certain degree on the authority of the legislature and the executive, not only to 
supervise the application of Separation of Powers, but also to protect the fundamental rights 
and liberties of the citizens.404 Therefore, Separation of Powers in the Constitution of the 
Republic of South Africa aims not only to prevent the abuse of power as in the sense of the 
writings of Montesquieu and Madison, but also to ensure the efficiency and integrity of 
different branches of government.

ii. Checks and Balances in the “Constitution” of the   
 European Union: The Unique and Mixed Institutional  
 Structure of the Union

The constitutional experience of the European Union (EU), as a confederation that is 
composed of 27 member states, might best be described as a success in failure. The side of 
failure of the EU’s constitutional experience was to establish a constitution of the union that 
would have replaced the existent EU treaties with a single text, granted legal force to the 
Charter of Fundamental Rights, and expanded the decision-making method of qualified 
majority voting into policy areas that were previously determined by unanimity among 
member states. To constitute a constitution for the member states of the EU, the Treaty 
establishing a Constitution for Europe (TCE) was signed in Rome on 29 October 2004 by the 25 
member states and the European Parliament voted a resolution, albeit a legally non-binding 
one, in support of the Constitution by 500 votes in favor to 137 votes against. The problem – 
which was emerged in the process of ratification by the member states – was that France and 
Netherlands rejected the Constitution in the referendums respectively by 55% and 61% of the 
votes. Despite the fact that the results of the referendums that were held in Spain and 
Luxembourg were in favor of the Constitution respectively by 76% and 57%, the French and 
the Dutch “Non!” ended the given process in deadlock as all of the other member states – who 
promised to hold referendums for the Constitution – cancelled them. Now, the side of the 
success of the EU’s constitutional experience was that the Treaty of Lisbon – which was signed 
on 13 December 2007 and entered into force on 1 December 2009 – was created to replace the 
TCE. Although it was formulated as amendments to the existing EU treaties, the Treaty of 
Lisbon was composed of many of the changes that were originally placed in the TCE. Through 

399 O’Regan, p. 129.
400 The Constitution of the Republic of South Africa 1996, p. 1331 (9).
401 Ibid, p. 1331 (8). 
402 Ibid, p. 1331 (10).
403 O’Regan, p. 145.
404 For such a case, i.e. the case of De Lille, see:  Ibid, pp. 132 – 133.
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this success in failure, the EU therefore acquired a revised structural mechanism with its unique 
and mixed institutional set-up.

The Treaty of Lisbon, first of all, provided a strengthened role for the European Parliament, 
one of the three main institutions involved in EU legislation, along with the Council of the 
European Union (“the Council”405) and the European Commission. The European Parliament 
has three main roles:

•	debating and passing Europeans laws with the Council,

•	 scrutinizing other EU institutions, primarily the European Commission,

•	 and debating and adopting the EU’s budget with the Council.406

The European Parliament, therefore, has not only legislative authorities, but also a certain 
kind of checking role of the European Commission that in turn holds both legislative and 
executive functions. By strengthening the European Parliament, The Lisbon Treaty aims to 
establish a more democratic and transparent structural mechanism, as the members of the 
Parliament were directly elected by EU voters every five years.407 In this respect, the Lisbon 
Treaty, first of all, strengthened the legislative authority of the European Parliament by 
increasing the range of policies covered by ordinary legislative procedure. By the “co-decision” 
structure established between the European Parliament that represents the population of the 
EU as a whole and the Council that represents national governments, the European Parliament 
is placed on an equal footing with the Council.408 Secondly, regarding the international treaties, 
according to the Lisbon Treaty, the permission of the European Parliament is required to allow 
new countries to join the EU.409 Thirdly, the Lisbon Treaty entitled the Parliament not only to 
adopt the union budget with the Council, but also to supervise and monitor how the budget 
is spent. Finally, the Parliament is entitled with new powers of checking and balancing the 
other EU institutions by its right to dissolve the European Commission, to reject a nominee or 
the entire slate of the Commission, to check the reports of the Commission, and to present its 
opinion on the agenda of the summits of the European Council.410

The Council of the European Union – which represents the governments of the individual 
member states of the union and in which the members share presidency in a rotating basis – is 
one of the three main institutions involved in EU legislation. The Council has six fundamental 
functions411:

•	 The Council has the legislative authority to pass EU laws along with the European 
Parliament.

•	 It has the supranational duty to coordinate the broad economic policies of the EU 
member states.

•	 It signs international treaties on behalf of the EU.

•	 It approves the EU budget along with the European Parliament.

•	 It serves as the main forum for the member states to develop and maintain a common 
foreign and security policy.412

405 Note that the European Council and the Council of the European Union are two different institutional organs of the EU.
406 “European Parliament”, European Union (europa.eu), http://europa.eu/about-eu/institutions-bodies/european-parliament/ 
 index_en.htm, accessed on July 1, 2012.
407 Regarding the composition of the European Parliament, the number of MEPs for each country is roughly in proportion to its  
 population and MEPs are grouped by political affiliation, not by nationality. Ibid, accessed on July 1, 2012.
408 Treaty of Lisbon”, European Union (europa.eu), http://europa.eu/lisbon_treaty/index_en.htm,  accessed on July 1, 2012.
409 “European Parliament”, accessed on July 1, 2012.
410 Ibid, accessed on July 1, 2012.
411 “The Council of European Union”, http://europa.eu/about-eu/institutions-bodies/council-eu/index_en.htm, accessed on July 1, 2012.
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•	 It has the intergovernmental duty to coordinate cooperation between courts and police 
forces of member states.

Decisions in the Council are taken by qualified majority as a general rule413, except in more 
sensitive issues, such as security, taxation, or foreign policy, in which every member state can 
veto a decision as unanimity is sought in those cases. As the Treaty of Lisbon aims to represent 
the dual legitimacy of the Union, the principle “double majority voting” will be in force from 
2014 onwards. According to this principle, a double majority will be achieved when a decision 
is taken by 55% of the Member States representing at least 65% of the Union’s population.414

The European Commission together with the European Parliament and the Council 
produce the policies and laws that apply in the EU. In principle, after the Commission proposes 
new laws, the Parliament and Council adopt them. The Commission and the member countries 
then implement these laws while the Commission ensures that they are properly applied and 
implemented.415 While the Commission is composed of 21 commissioners, one from each EU 
member state, the President of the Commission is nominated by the European Council that 
also appoints the commissioners in agreement with the President.416 The appointment of all 
commissioners, including the President, is subject to the approval of the European Parliament 
and they remain accountable to Parliament that holds the sole power to dismiss the 
Commission.417 The Commission has four main functions:

•	 The Commission proposes new laws to the Parliament and the Council.

•	 It manages the budget of the union, allocates funding and supervises how the funds are 
spent. A system of double checks is introduced into the institutional structure of EU, as 
the Commission is itself scrutinized by the European Parliament and its management of 
the budget by the Court of Auditors.

•	 Together with the Court of Justice, the Commission has the authority to enforce EU law by 
ensuring that each EU member state is applying EU law properly,

•	 In the international realm, the Commission acts on behalf of all EU countries as in the 
World Trade Organization.418

In the complex institutional structure of EU – by which each institution share powers and 
checks and balances each other – two other vital institutions are the Court of Justice that is 
entitled to uphold the European law and the Court of Auditors that checks the financing of the 
EU’s activities. Apart from these institutions, there are a number of interinstitutional bodies 
that play specialized roles, such as the European Ombudsman who investigates complaints 
about maladministration by EU institutions and bodies.419 In conclusion, the institutional 
structure of the EU provides a unique, highly complex, and mixed model of Separation of 
Powers in which checks and balances is the quintessential principle.

412 Although the EU has no army, certain EU countries provide special troops for a rapid reaction force, whose role is limited to humanitarian  
 work, rescues and peacekeeping. Ibid, accessed on July 1, 2012.
413 In general cases, the bigger a country’s population, the more votes it has, but in fact the numbers are weighted in favor of the less populous 
 countries. Ibid, accessed on July 1, 2012.
414 “Treaty of Lisbon”, accessed on July 1, 2012.
415 “EU Institutions and Other Bodies”, http://europa.eu/about-eu/institutions-bodies/index_en.htm, accessed on July 1, 2012.
416 “European Commission”, http://europa.eu/about-eu/institutions-bodies/european-commission/index_en.htm, accessed on July 1, 2012.
417 Ibid, July 2, 2012.
418 Ibid, July 2, 2012.
419 “EU Institutions and Other Bodies”, accessed on July 2, 2012.
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Conclusion
“Liberty will be found secreted in the interstices of constitutional procedure.” (John Neville Figgis)

The historical failure of the Constitution of 1961 led, twenty years later, to the 1980 military 
coup and the anti-democratic Constitution of 1982. After many attempts to revise the 
constitution, it is now clearly understood that the revisions, no matter how comprehensive 
they are, could not get rid of the authoritarian spirit of the Constitution of 1982 and in order 
establish a truly democratic political structure in Turkey, a new constitution with a democratic 
spirit has to be introduced. For the process of founding a new constitution, we aimed to 
demonstrate the indispensible significance of a mixed model of Separation of Powers – in 
which powers are not purely separated, hence, not mutually exclusive, but check and balance 
each other by compelling their corresponding institutions to share parts of their partners’ 
powers – for the institutional structure of Turkey’s prospective constitution. This argument for 
giving a fundamental structural role for Checks and Balances in the new Constitution of Turkey 
derives from a theoretical, historical, and comparative analysis of the constitutional theory and 
practice of Separation of Powers. 

Apart from all of this theoretical, historical, and comparative background, we also argue 
that Turkey’s own constitutional experience is by no means alien to the notion of Checks and 
Balances. The historical experience deriving from the Constitution of 1961, in this respect, is 
particularly invaluable. It was, on the one hand, a revolutionary document that not only 
enumerated the fundamental rights and freedoms, but also ensured their effective enjoyment 
by introducing a modern Separation of Powers in which Checks and Balances played a 
fundamental role. As a Constitution of a coup d’état, it was also, however, a contradictory 
document that assigned a constitutional role for the army after which the latter would be the 
center of power by reproducing its role as the guardian of the Republic. Most importantly, the 
failure of the Constitution of 1961 points out that for the establishment of a democratic 
government, constitutional provisions are, by themselves, useless unless they are supported 
by a democratic culture and embraced and internalized by society as a whole. The existent 
democratic culture both of the political and social realms of Turkey for its vital support for, and 
internalization of, a new Constitution – which should introduce a mixed model of Checks and 
Balances into the governmental system – is more mature and advanced now then it was ever 
before.
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An independent social movement founded in 
Istanbul in 1994, the ARI Movement produces 

information-based participatory solutions to both 
domestic and international challenges facing Turkey. 
The organization strives to encourage Turkish youth 
to implement the values of participatory democracy 

into their everyday lives. The ARI Movement promotes 
civil society participation through the creation and 

dissemination of information, and also promotes, at 
the national and local levels, the formation of 
institutes as vehicles for participation in the 

democratic process. 
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